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Unpredictable Wisconsin PFAS Regs Are Bad For Business 

By Delanie Breuer (July 17, 2020, 4:33 PM EDT) 

As Wisconsin attempts to bounce back from the economic impact of the 
coronavirus pandemic over the past six months, manufacturers, businesses and 
developers are facing another unknown — per- and poly-fluoroalkyl substances, or 
PFAS. 
 
Uncertainties surrounding ramped-up regulatory efforts and costly cleanup could 
slow development and expansion in the state. And amid the pandemic, state 
regulators have charged ahead on enforcing and rewriting the already confusing 
rules for environmental assessments and redevelopment. 
 
Background 
 
PFAS is a family of more than 4,000 per- and poly-fluorinated alkyl compounds. The compounds, which 
share a common carbon-fluorine bond, are synthetic and found in thousands of products such as 
nonstick cookware, waterproof clothing and cosmetics. 
 
The two most concerning compounds — perfluorooctanoic acid, or PFOA, and perfluorooctanesulfonic 
acid, or PFOS — are commonly associated with firefighting foam used to extinguish particularly volatile 
fires. Studies most commonly link these compounds with high blood pressure and have shown potential 
impacts on reproduction and development, immune systems and hormone levels in lab animals. 
 
PFAS have been in use since the 1940s but recently gained the attention of environmentalists who have 
labeled them "forever chemicals" because some of the compounds take a long time to break down. The 
combination of ubiquity and long half-life means traces of the compounds can be found in the 
bloodstream of nearly every American. 
 
The science on health impacts of PFAS is still developing, and there is disagreement in the scientific 
community on what level of exposure is safe. Enforcement standards for PFOA and PFOS are currently 
being developed in Wisconsin, and the Wisconsin Department of Health Services is also reviewing more 
than 30 additional PFAS compounds for potential health impacts. 
 
Current PFAS Regulation 
 
The Wisconsin Department of Natural Resources, or WDNR, is currently working through the 
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administrative rulemaking process to set enforcement standards for PFOA and PFOS. The rulemaking 
process is lengthy, taking up to 30 months in order to fully evaluate the scientific and economic impacts 
of the proposed regulation. 
 
While the enforcement standards are being developed, the WDNR is growing impatient. To quickly 
address the issue, it appears the agency is refocusing its remediation and redevelopment program on 
PFAS cleanup. Through the program, the WDNR is asserting broad authority to require testing and 
remediation of at least 36 PFAS compounds. 
 
The remediation and redevelopment program enforces Wisconsin Statutes 292 and Wisconsin 
Administrative Code NR Chapters 700 through 799, collectively known as the Spill Law, which covers 
hazardous substance spills, legacy contamination and voluntary remediation. It also defines what actions 
must be taken before a property can be redeveloped or a facility can be expanded, including 
investigation, cleanup up, and ongoing monitoring for hazardous substances. 
 
The Spill Law was enacted in 1978 and has undergone several iterations, with another overhaul 
currently underway.[1] But, even after decades of development, it remains unclear how or when the 
WDNR will regulate a substance as hazardous. 
 
The federal counterpart to the Spill Law, the Comprehensive Environmental Response, Compensation 
and Liability Act[2] encompasses a defined list of substances regulated as hazardous. 
 
However, under Wisconsin law, the WDNR asserts authority to regulate virtually anything, including 
seemingly benign substances like milk[3] and "emerging contaminants" without a developed scientific 
analysis of potential harm.[4] The WDNR also asserts authority to declare current and previous property 
owners liable for contamination, with little or no real evidence of a nexus to the contamination. 
 
Questions Surround WDNR's Authority 
 
Environmental advocates are sure to applaud the WDNR's creative approach to regulating PFAS without 
waiting for the lengthy rulemaking process to be complete. But opponents have questioned the legality 
of the WDNR's actions, suggesting the agency is acting beyond its authority by regulating before a rule 
or law is in place that explicitly allows PFAS regulation. 
 
The WDNR's proposed revisions to the Spill Law would further bolster the agency's authority to regulate 
substances and require remediation on a case-by-case basis. 
 
The new rules would expand the breadth of investigations, give the WDNR authority to force cleanup in 
more instances, and require financial assurances for future cleanup in some cases. However, the legal 
question surrounding the WDNR's authority to enforce these rules would remain open. 
 
The legal grey area surrounding the WDNR's use of the Spill Law to regulate PFAS will continue to impact 
developers, land owners and municipalities. It remains to be seen if the WDNR will begin requiring PFAS 
investigation at additional remediation sites, regardless of whether other evidence of the compounds' 
presence exists. 
 
If the WDNR considers PFAS hazardous at levels as low as two parts per trillion, anyone owning or 
operating on property where it is present could be held liable by the WDNR for clean up under the Spill 
Law. 



 

 

 
Impact on Developers and Property Owners 
 
The uncertainty surrounding PFAS regulation could severely delay or even halt development of 
brownfield and nonbrownfield sites. The WDNR has not published a list of which of the 4,000 plus 
compounds it considers hazardous, and has not provided clear guidance on which will require 
remediation, or to what level. 
 
Recent discussions among regulators suggest that remediation level for PFOA and PFOS will be as low as 
two parts per trillion, the equivalent of two drops in a full Olympic-sized swimming pool. 
 
In addition to the unknowns surrounding which compounds may be hazardous, the cost of remediation 
is also difficult to estimate. Treatment technologies for PFAS in water and soil are exorbitant and not 
fully developed. Removing and landfilling contaminated soil and sediment is also challenging because of 
the potential for the compounds to seep from landfills. 
 
PFAS compounds are used in many household products and manufacturing processes, and PFAS-
containing firefighting foam is found in many facilities, so it is anticipated that the WDNR will require 
testing at most brownfield sites. Because PFAS compounds are so ubiquitous, it's also possible for PFAS 
contamination to be present at nonbrownfield sites. 
 
So, what happens if PFAS is discovered through the environmental assessment process? Because the 
WDNR is now treating certain PFAS compounds as hazardous, identifying one in soil or groundwater 
triggers the mandatory reporting requirements of the Spill Law, meaning the property owner is required 
to tell the agency that the compound was found. 
 
This sets off a chain reaction of requirements, from listing the property as a contaminated property to 
undertaking an onerous site investigation and remediation. 
 
Through the process, the WDNR identifies the responsible parties for the contamination as well as the 
potentially responsible parties. Responsible parties become financially responsible for environmental 
investigation and remediation while more investigation into potentially responsible parties occurs to 
determine if they, too, are responsible. 
 
According to the WDNR, there does not need to be clear evidence of the nexus between the responsible 
parties and the contamination; inferred liability is enough. 
 
For example, the WDNR recently insisted on PFAS testing at a redevelopment site in Edgerton. In hopes 
of redeveloping the site once used as a shoe factory, the city razed a vacant building and began the 
required environmental assessments. 
 
The WDNR insisted the groundwater be tested for 36 PFAS compounds because "[s]hoe manufacturing 
… may have included leather treating chemicals that included perfluorinated and/or polyfluorinated 
alkyl substances (PFAS)."[5] 
 
After PFAS were confirmed present during the investigation, the WDNR sent a potentially responsible 
party letter to the current owner, a landscaping company, and a responsible party letter to the previous 
owner, a shoe manufacturer who had not owned or occupied the building for more than 30 years. 
 



 

 

The WDNR is requiring the shoe manufacturer to perform expensive investigation and likely remediation 
based solely on the industry's historic use of some PFAS compounds for waterproofing. 
 
It's possible the shoe manufacturer will challenge the responsible party determination, resulting in a 
drawn-out legal battle before the property is remediated. However, at this point, it is not clear what 
remediation the WDNR will even require. 
 
The long-vacant property is located on Edgerton's Main Street, and the city has been attempting for 
years to redevelop the property for a new commercial use. Now, Edgerton may be faced with the choice 
to either pay for the costly remediation itself or further delay the redevelopment. 
 
In another case near Manitowoc, PFAS investigation was recently added as a requirement in a 17-year-
old remediation. In that case, the city was required to remediate an old industrial waste disposal site.[6] 
The city sought cost recovery for cleanup from several companies that had contributed waste to the 
site. 
 
Though there is no record of the WDNR formally adding the PFAS investigation requirement, it appears 
to have taken place a month after several of the companies settled with the city by agreeing to pay for a 
portion of the past cleanup. 
 
The companies who settled with the city prior to the WDNR requiring the PFAS investigation are off the 
hook for PFAS-related costs, and parties who did not settle may be stuck with the entire PFAS cleanup 
bill. 
 
The WDNR has also required testing for a variety of PFAS at paper mill sites because "papermaking 
processes and operations have been historically linked to PFAS use and/or manufacture," regardless of 
whether the facility manufactured or intentionally added PFAS during its manufacturing process. 
 
The WDNR's approach has directly impacted facility expansion projects and development of property at 
or near past paper manufacturing facilities, in some cases, halting projects altogether. 
 
There is a long list of industries that may have used one of the thousands of PFAS compounds or 
possessed PFAS-containing firefighting foam on site. PFAS compounds also move freely through 
groundwater, so many sites may contain PFAS even if it was never possessed on the property. 
 
The WDNR's unpredictable approach will not just impact industrial expansion. It will also effectively 
prevent redevelopment of brownfield sites in urban areas, where opportunity exists to turn blighted 
property into job-creating businesses through public-private partnerships. 
 
After the recent economic downturn, and at a time when investment dollars are limited, growing 
uncertainty surrounding WDNR's approach to PFAS could stall economic growth in Wisconsin. 
 
For existing businesses, expansion in Wisconsin will likely require PFAS testing. If found, expensive 
remediation may be required even if the expansion project is abandoned. For multistate companies, 
Wisconsin may be excluded from investment considerations because of the increased uncertainty. 
 
Likewise, new development will be impacted. The discovery of PFAS during environmental due diligence 
will increase risk to investors, likely halting the development and redirecting to other states hard-to-
come-by investment dollars. 



 

 

 
What Developers and Property Owners Should Do 
 
Developers, property owners and businesses considering modification or expansion to an existing facility 
should evaluate the risk that PFAS may be discovered, including a thorough investigation of historic use 
of the property and properties nearby. 
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