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The coming wave of PFAS litigation?

Published July 13, 2023 at 10:26 a.m. CDT.

FILE – In this June 7, 2018 photo, PFAS foam gathers at the the Van Etten
Creek dam in Oscoda Township, Mich., near Wurtsmith Air Force Base.

Wisconsin Attorney General Josh Kaul has filed a lawsuit against Johnson
Controls and Tyco Fire Products over PFAS pollution in northeastern

Wisconsin. Kaul filed the action Monday, March 14, 2022, in Marinette County
Circuit Court. (Jake May/The Flint Journal via AP File)

The Landmark Trial That Wasn’t
By Attorneys Patrick Hodan and Guy Temple,
Reinhart Shareholders

It was billed as “The landmark trial that could determine who pays to rid America’s drinking water of PFAS.”[1] The
authors arranged to travel to Charleston, S.C., for a front-row seat to an epic trial between the City of Stuart, a small
community on the east coast of Florida, and chemical manufacturer 3M. Stuart sought to recover more than $100
million from 3M, alleging the company had contaminated Stuart’s drinking water with a class of chemicals called per-
and polyfluoroalkyl substances, or PFAS, linked to cancer and other serious health issues.[2]

The Stuart case was unique, in part, because it was selected as the “bellwether” or “test case” for a Multidistrict
Litigation (MDL) in federal court housing more than 4,000 other PFAS lawsuits. Stuart’s case, scheduled for trial on
June 5, 2023, was to be a litmus test for the other lawsuits in the MDL. Except it never took place. On the eve of
trial, 3M settled for $10.3 billion.[3]

https://www.epa.gov/pfas/pfas-explained
https://wislawjournal.com/
https://adclick.g.doubleclick.net/aclk?sa=L&ai=CARk9glywZNO6I-WupfgP0ra5uAqFmLKwbOuE_rCnEMCNtwEQASAAYMmGgID8pKgTggEXY2EtcHViLTIxODU5NDQwMjA4MzYzNDfIAQngAgCoAwHIAwKqBMACT9COGfT5iSVrtZyDm1uX-segNnW-jttG2ZvPrR8sM9YQbhEVcCbVIlykwqRNjlsIFod6WCJfaTQMlKPRigzNeHx-cTwmtHULmVpNttZNUCoYJPRqUsZm0Z6XRBOJLPw7zgxcFqodthbrnE2Oc1DC1MUkuVa0U1JEL_q22jnEcZhJ9WKzMeHrodzrKlBM8c97ByAjWrz3CzR-Efv9iYLX-wUbOk9iJQOOH25dQPrxiYo5e1swj5m-v0gXrirHXfN7LXNqrylY1IMRlafCQAQOhrNNK9Bc7Jy2Xarxk77si77HbvMjgt90VgZQGx9NMsyUfg2nGVKm-MCBdpXDsXthiDwyj4CJkkbP5_se4mPTDW8SuU0fSkTQ1bVQ1qUe6AZb5b94FBr4rzwzBvZq90pJZ474OKOKcrJ0tdEaaVgGq_7gBAGABuvd2MiS-aumdqAGIagHpr4bqAeW2BuoB6qbsQKoB4OtsQKoB_-esQKoB9-fsQLYBwDSCBIIgGEQATICigI6AoBASL39wTr6CwIIAYAMAdAVAYAXAQ&num=1&sig=AOD64_36RBWfWjFVN3tKkY3yBsxrUWAbTQ&client=ca-pub-2185944020836347&adurl=https%3A%2F%2Fclickserv.sitescout.com%2Fclk%2F03cd506a17d1282a%2F1bf677415bd2e2c6%2F64b05c82ceeda5ed05f70008%2F0
https://googleads.g.doubleclick.net/pcs/click?xai=AKAOjstBJ60VqIMs_vSLihWlOzFjsCn3wEqsGioqT3nepDSRI_6jDCeHNlpv3qejkx-iguz-c1AoR18weE7-jqkheWS6WYvt_SiYzRAWqifzb2S07KiFi3a52khZnooh-Wo_tPrlR-Bi3LqoqVmUTn6ZEPtkj3jlE-nm3xSgk-Nq6JjkuFx0U03ve5bjuqrz-GHTC3aue8anDxi57dk0tkAPEoxBhZiygqXZ2Dcs-NfMteWG5aPQKcIQSdJGxhn1odeOtFNtTvbFNTvDIq6mXGmuJ80b_-HRZYHLz9lyhYUG36hUeLjwKqAA7qhkAW7vcQ&sai=AMfl-YQiRzpJy05z9PoobxyxkrTVvE8eHxdzf6jIGMzzP_b-HVhtaeleuWYAx8bwUlgHOoeYVbcxPEVwV190QNiBoEOIHB514LsKGKvVmcm-hgDE8CL_bb-lVS6q_YWAbA&sig=Cg0ArKJSzLsVpZ7pPay3&fbs_aeid=[gw_fbsaeid]&adurl=https://bestcompaniesgroup.com/best-law-firms-to-work-for/program-registration/%3Futm_source%3DWebsite%26utm_medium%3DDisplay%26utm_campaign%3DBPTW%2520Law%2520Firms


7/13/23, 3:20 PM The coming wave of PFAS litigation? | Wisconsin Law Journal - WI Legal News & Resources

https://wislawjournal.com/2023/07/13/the-coming-wave-of-pfas-litigation/ 2/6

The Stuart case may be a precursor to a wave of PFAS litigation in the United States in the coming years, and 3M’s
headline-grabbing $10.3 billion settlement is a mere fraction of what chemical manufacturers and other users of
PFAS may pay in settlement for future contamination cases.

How We Got Here
PFAS is the name given to a class of roughly 12,000 man-made chemicals which generally share a common chemical
structure, namely at least one fluorine-carbon bond. The chemicals were first broadly developed and manufactured
in the 1940s, including by DuPont, as Teflon for nonstick cookware. 3M eventually became the nation’s largest
manufacturer of PFAS, producing a wide array of PFAS products, including ScotchGuard and aqueous film-forming
foam (AFFF) used by the military and fire departments to extinguish fires.

Over time, PFAS was added to millions of everyday products: shampoo, dental floss, cosmetics, clothes, carpeting,
sofas, pizza boxes, food wrappers, cookware and rain gear. PFAS use proliferated because of their heat-resistant,
non-stick and grease and water-repellant qualities. However, those same qualities also make PFAS dangerous to the
environment and humans. PFAS are known as “forever chemicals” because they do not break down easily and
remain in the environment “forever.”

Because of their widespread use, PFAS have been found nearly everywhere across the planet: in soil, drinking water,
lakes, oceans, the air, rainwater, food, fish, animals, umbilical cords and breast milk. It is believed that 98 percent of
humans have PFAS in their blood.[4]

Until the 1990s, the public was generally unaware of the harmful effects of PFAS. Since then, studies have linked the
chemicals to various health concerns, including decreased fertility, high blood pressure, high cholesterol, increased
risk of certain cancers, developmental delays in children and compromised immune systems.[5]

Federal Action and Local Lawsuits
Prompted by health concerns, the federal government has taken actions in recent years to address PFAS
contamination and exposure. In 2021, the U.S. Environmental Protection Agency (EPA) laid out its “PFAS Strategic
Roadmap” to reduce the risk of harm from PFAS. As part of that plan, the EPA announced on March 14, 2023, that it
would propose new drinking water limits for six types of PFAS, including perfluorooctanoic acid (PFOA) and
perfluorooctane sulfonate (PFOS).[6] The EPA’s proposed Maximum Contaminant Level (MCL) for drinking water is
four parts per trillion for PFOA and PFOS, currently the lowest level those substances can be accurately detected in
water.[7] Once these new limits become effective later in 2023, water providers and utilities will have three years, or
until 2026, to comply.

Thousands of cities and towns across the United States will likely struggle with the cost of complying with these new
limits. The federal government has set aside $10 billion to help states address PFAS contamination, with some of
that money intended for small and disadvantaged communities.[8] But experts believe that $10 billion is not
enough, with some saying the cost of remediating drinking water alone will be in the $80 billion range.[9]
Wastewater remediation could cost even more. The State of Minnesota estimates it will cost between $14 billion and
$28 billion to remove PFAS from Minnesota wastewater.[10]

In some instances, cities and towns may attempt to pass along the costs of remediating their drinking water to
utility customers. But not all will have that option, particularly small communities like the City of Stuart. A city of
roughly 18,000 people, Stuart had insufficient resources to fund the remediation of its drinking water, so it sued 3M
and others seeking to recover more than $100 million in damages for the cost of water filtration and soil
remediation.

In its lawsuit, Stuart alleged that 3M and other defendants manufactured and distributed AFFF and other
fluorosurfactant additives for use in AFFF that contaminated Stuart’s water supply, despite knowing for decades that
AFFF was toxic.[11] Stuart alleged the AFFF had been used by its fire department at a location near the city’s
drinking water and leached into it.[12] Seeking punitive damages, Stuart also alleged that 3M failed to warn the city
that AFFF was harmful.[13]
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Other cities, including several in Wisconsin, have followed the same path as Stuart, filing lawsuits against 3M and
other chemical companies to recover the future costs of remediating their PFAS-contaminated drinking water. The
lawsuits have generally alleged that 3M and other chemical companies manufactured or distributed AFFF and other
PFAS additives for use in AFFF that have contaminated drinking water. Many of those lawsuits, including Stuart’s,
were consolidated in the South Carolina MDL.

Those 4,000 cases may be just the tip of the iceberg. As more communities begin testing their drinking water and
discover PFAS, they may have no choice but to sue manufacturers and users of PFAS. Then there are property
owners who will discover PFAS on their land. They, too, may sue. Future PFAS litigation may mirror the PCB litigation
that took place in Wisconsin over the past 20 years: complex, costly litigation with novel theories regarding how the
contamination occurred and who was responsible for it, ensnaring a myriad of parties and ultimately resulting in
large payments by those held responsible.

Recent actions by the EPA could make predictions of an explosion in PFAS litigation a reality. In September 2022, the
agency proposed listing PFOA and PFOS as Hazardous Substances under the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA).[14] Those listings are expected to be complete in
2023. On April 12, 2023, the EPA issued an advanced notice of rulemaking to designate seven additional PFAS
compounds as Hazardous Substances under CERCLA.[15] In addition, the EPA suggested listing precursors to PFOA,
PFOS and the seven listed PFAS compounds, along with “Categories of PFAS.”[16] If those listings become effective,
hundreds, perhaps thousands of PFAS, would be listed as Hazardous Substances, and the costs to businesses
involved in any potential remediation under CERCLA could grow dramatically.

Under CERCLA, the EPA can force parties that have released hazardous chemicals on land or in water to pay for
remediation costs, including not only cleanup, but also damages to natural resources. Further, CERCLA imposes strict
liability on current and past owners of a property, those that generated or disposed of hazardous substances, and
those that transported hazardous waste. The widespread use of PFAS over the past 70 years means that many
businesses could be affected by future CERCLA actions, even those without knowledge that they were
manufacturing, using or transporting PFAS, or that it was present on their property.

Businesses or manufacturers that used PFAS in their operations are especially at risk. Paper companies,
electroplating businesses and chemical manufacturers will likely be targets for such litigation, especially those
located near the contamination.

Experts and Expense
Successful prosecution of PFAS drinking water and soil contamination lawsuits will not be an easy matter. Plaintiffs
will need to prove what specific PFAS is contaminating the water or property, where it came from, how it got there
and whose it is. These cases will be highly technical, complex and costly, requiring expert testimony. Defendants will
retain their own experts, leading to a “battle of the experts” at trial. And, unlike 3M, who faced potential punitive
damages for failing to warn about the dangers of PFAS, defendants may choose not to settle.

While the Stuart case settled before trial, it nonetheless provides a glimpse into the expertise that will be needed at
PFAS trials. According to court documents, Stuart identified no less than 15 experts to testify at trial.[17] One
expert, Anthony Brown, a leading California hydrologist, was tasked with identifying the PFAS contaminating Stuart’s
drinking water and where the primary and secondary sources of the contamination were located. Brown identified
AFFF as the primary and secondary sources of PFAS detected in the city’s wells, noting that “the only primary
sources of PFAS contamination proximate to, and/or up-gradient of, the City’s Wells” are four city properties where
firefighters used AFFF for training purposes.[18] Brown found “[n]o other sources of PFAS capable of contributing to
the PFAS detected in samples from the City Wells . . . .”[19]

3M hotly contested Brown’s opinions and moved to exclude them before trial, arguing that Brown failed to consider
alternate sources of PFAS, such as the city landfill, wastewater effluent and a local dry cleaner, while determining his
primary sources of contamination.[20] The MDL judge rejected 3M’s challenges, finding that they were better
addressed through cross-examination.
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Stuart also retained leading PFAS expert Dr. Jonathan W. Martin, Ph.D. from Stockholm University’s Department of
Environmental Science and Analytical Chemistry, to “allocate” the PFAS found in Stuart’s drinking water to 3M.
According to court records, Dr. Martin analyzed samples from the drinking water using a modified
“branched/linear/total” or B/L/T method.[21] According to Dr. Martin, PFOA generated by electrochemical
fluorination, a process used by 3M, creates both branched and linear PFOA, as opposed to PFOA generated by
telomerization, which contains only linear isomers.[22] Thus, by measuring the percentage of branched isomers in
the water, Dr. Martin was able to attribute the PFOA detected in Stuart’s water to 3M.[23]

3M also moved to exclude Dr. Martin’s testimony, arguing that (1) his B/L/T method was unreliable because it was
never submitted for independent review and defendants were unable to replicate or validate his methodology; (2)
that he failed to account for isomer fractionation (a process whereby linear isomers travel slower than branched
isomers through the environment) which “can cause the relative percentage of branch isomers to increase the
farther PFOA travels from the source area”; and (3) that his analysis is prone to systemic analytical bias.[24] The
MDL judge also rejected these arguments.

There is no telling how the “battle of the experts” would have played out in the Stuart case, but it appears that 3M
was not taking any chances.

Still looming in the South Carolina MDL are hundreds of personal injury cases where plaintiffs allege that their
cancers and other health ailments were caused by exposure to AFFF. Some of those personal injury claims have
been brought by firefighters who were directly exposed to AFFF during training or firefighting activities. A personal
injury case will soon be selected as the next “bellwether” cases to be tried in the MDL. This case potentially poses
an even greater risk to 3M, chemical companies and other users of PFAS.

The Path Ahead for Industry
To date, while studies have shown that there are “links” between PFAS and certain human ailments, there still are
disagreements in the scientific community about the level and duration of exposure necessary to cause harm. If the
next bellwether case proceeds to trial, we may soon learn whether a jury believes PFAS causes these ailments. And
if the jury finds against 3M, future PFAS litigation will not resemble past PCB litigation. Instead, it will mirror past
asbestos litigation, potentially wiping out some companies. No date has been set for the next bellwether case to
proceed to trial, but the authors are hoping to get a second chance to witness, firsthand, history in the making.
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