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Recently, the U.S. Court of Appeals for the Seventh Circuit took on the question of how one
properly perfects a lien in a vendor's interest under a land contract. The author of this article
discusses the court's decision and its signi�cance.

In a recent decision, In re Blanchard,1 the U.S.

Court of Appeals for the Seventh Circuit took

on the knotty question of how one properly

perfects a lien in a vendor's interest under a

land contract. Analyzing Wisconsin statutes and

case law, the court observed that in Wisconsin,

the question of whether a land contract vendor

or vendee owns the property is “troublesome.”2

The answer fundamentally impacts the rights

the vendor has in the underlying real property,

and how someone who lends money to the

vendor properly perfects its interest to secure

repayment. Is the lien an encumbrance to be

perfected as an interest in real property under

Wisconsin's real estate statutes; an interest in

personal property governed by Article 9 of the

Uniform Commercial Code;3 or perhaps both?

Facts

In 2010, Troy and Heather Blanchard agreed

to sell a residential property under a land

contract to Benjamin and Debra Ho�man for

$172,000. The Ho�man's paid $30,000 down,

and the balance of the purchase price was paid

by the Blanchards obtaining a mortgage loan

for $142,000 from Intercity State Bank. Through

the combination of the down payment and the

proceeds of the mortgage, the Blanchards

received the entire $172,000 purchase price at

closing. The Ho�mans intended to pay o� the

mortgage when they obtained a loan in their

own right. The Ho�mans also agreed to pay the

Blanchards monthly “rent” of $500 pursuant to

a rental agreement. Neither the land contract

nor the rental agreement was recorded with the

Marathon County Register of Deeds.

The bank extended the loan to the

Blanchards and properly recorded a mortgage

granting it a lien in the property, together with

all “privileges, hereditaments, easements, and

appurtenances, all rents, leases, issues and

pro�ts, all claims, awards and payments made

as a result of the exercise of the right of

eminent domain, all existing and future improve-

ments and all goods that are or are to become

�xtures.”4 The bank also recorded an Assign-

ment of Leases, but mistakenly neglected to

obtain an Assignment of Land Contract.
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In 2014, the Blanchards �led for bankruptcy.

The Chapter 7 trustee �led an adversary

proceeding arguing that, under Section 544(a)

(3) of the United States Bankruptcy Code,5 the

trustee has the rights and powers of a bona

�de purchaser of the real property as of the

date of the bankruptcy, and therefore stepped

in line ahead of the mortgagee. The vendor's

interest under the land contract, argued the

trustee, is not real property which can be

perfected by recording a mortgage under

Wisconsin law, but instead is personal property

that must be perfected under Article 9 of the

UCC, which the bank failed to do.6

The Bankruptcy Court and District Court
Decisions—A Muddle

The bankruptcy court found that the bank

had notice of the land contract and therefore its

mortgage was subject to the Ho�man's vendee

interest. However, as between the Blanchards'

trustee and the bank, the Blanchards' interest

as a land contract vendor was an interest in

real property subject to the bank's properly re-

corded mortgage, which could not be avoided.7

The trustee appealed and the district court af-

�rmed, but on wholly di�erent grounds.

The district court held that the land contract

vendor, as security, held only bare legal title for

the right to receive payments under the land

contract, which constituted personal rather than

real property under Wisconsin law. However,

the court found that it was necessary and ap-

propriate to reform the mortgage to constitute a

lien on the personal property interest in the land

contract payments rather than a real property

interest in the land. In reforming the mortgage,

the court said that the bank had made a good

faith mistake within the “reasonable standards

of fair dealing in the residential loan industry”

when it extended the mortgage loan, believing

that the Ho�mans were tenants rather than land

contract buyers.8

The trustee appealed, and the Seventh

Circuit, in an opinion authored by Judge David

Hamilton, sorted through con�icting Wisconsin

precedents, ultimately �nding that the bank's

mortgage could not be avoided.

Status of a Mortgage on the Land
Contract Vendor's Interest

Judge Hamilton began citing the 1897 Wis-

consin Supreme Court case of First National

Bank of Stevens Point v. Chafee,9 which held

that a mortgage of a land contract vendor's

interest was enforceable. This position, said the

court, was consistent with general common law.

Moreover, the land contract vendor retains legal

title to the real property until the land contract

is paid.

However, the court also noted that subse-

quent Wisconsin cases appeared to con�ict

with this conclusion. In City of Milwaukee v.

Greenberg,10 the Wisconsin Supreme Court held

that a land contract vendor could not be found

liable for the costs of razing a condemned build-

ing as the vendor was not the owner. In addi-

tion, in Mueller v. Novelty Dye Works,11 a credi-

tor of a land contract vendor was not permitted

to impose a judgment lien on the real property.

These cases suggest that if the land contract

vendor's interest was personal property, it

would be odd to attach a lien to it by a real

estate mortgage. Moreover, under Wisconsin's

doctrine of equitable conversion, a land contract

vendee obtains equitable title to the property,

which includes all incidents of real ownership.12

Admitting that the di�erence between per-

sonal property and an interest in real property
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is sometimes “metaphysical,”13 the court none-

theless found that Chaffee had not been over-

ruled, and that Greenberg and Mueller dealt with

di�erent statutes and di�erent purposes. It

concluded that the Blanchards' interest as a

land contract vendor was properly subject to

the bank's validly recorded mortgage.14

Recording the Lender's Interest

Judge Hamilton agreed with the bankruptcy

court that the proper way to perfect the lien on

the vendor's interest was by recording the

mortgage with the county register of deeds

rather than by �ling a �nancing statement with

the Department of Financial Institutions under

Article 9 of Wisconsin's UCC. Wisconsin's land

recording statute applies to any interest in

land,15 said the court, and this includes a lien on

a vendor's interest in a land contract.16

Judge Hamilton found this position bolstered

by the 1985 case of In re Hoeppner.17 There,

the bankruptcy court for the Eastern District of

Wisconsin ruled that a land contract vendor's

interest is perfected when it is recorded in the

county land records, and that there was no

need to perfect the interest under the UCC. The

bankruptcy court found that despite a land

contract vendor's interest being deemed per-

sonal property for many purposes, it was also

an interest in land excluded from the scope of

Article 9 of the UCC.18 The Hoeppner court

reasoned that the purpose of the �ling system

was to make known to the public all security

interests in the property of the debtors, and

that parties tracing the history of title of a piece

of real property should be able to rely on county

land records and should not be expected to

examine UCC records. The Hoeppner court

concluded that both the vendor's interest in a

land contract and the assignment of that inter-

est were excluded from the scope of Article 9.19

Revised Article 9

The trustee argued that as a result of the

2001 revisions to Article 9 of the UCC, the

Hoeppner decision was no longer a reliable

guide to Wisconsin law. The trustee noted that

under current Wisconsin Statutes Section 409.

102,20 a mortgage of a vendor's interest in a

land contract was an “account,” which is

de�ned as a right to payment for property which

has been sold. This interpretation has been

advanced by a number of scholars.21 Moreover,

Wisconsin Statutes Section 409.308(5) pro-

vides that perfection of a security interest under

the UCC in a right to payment also perfects a

security interest in a security interest, mortgage

or other lien on personal or real property secur-

ing the right. Scholars argue that this provision

alleviates the need to record a transfer of a

land contract vendor's interest in the county

real estate records.22

The court acknowledged that the question of

whether a vendor's interest in a land contract

must be perfected as real or personal property

varies from state to state.23 However, Judge

Hamilton concluded that the Seventh Circuit did

not have to decide whether, in Wisconsin, a

�nancing statement �led under the UCC may

properly perfect a lien on a vendor's interest in

a land contract. The only question was whether,

under Wisconsin law, the recording of a mort-

gage may do so.

The court concluded that the answer was

yes. Citing the same scholars as the trustee,24

the court said that recording in the real estate

records may be desirable even though it is ir-

relevant under Article 9 of the UCC. More
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importantly, Revised Article 9 of the UCC did

not restrict the application of Wisconsin Statutes

Section 706.001(1), which applies broadly to a

mortgage of any interest in land. By adopting

Revised Article 9 of the UCC while leaving

Wisconsin Statutes Section 706.001(1) intact,

the Wisconsin legislature did not overturn

Hoeppner.25 The bank's proper recording of its

mortgage interest defeated the trustee's at-

tempt to take the Blanchards' vendor's interest

under Code Section 544(a)(3) as a hypothetical

bona �de purchaser, or as a hypothetical

judicial lien creditor under Code Section

544(a)(1).26

Signi�cance

In Blanchard, the Seventh Circuit seems to

pick its way through precedents, adopting some

while ignoring others, which seem almost as

compelling. It adopts the reasoning of Hoep-

pner, which held that both a land contract and

any assignment of an interest in the land

contract are excluded under Article 9 of the

UCC. While the court acknowledges that certain

provisions of Revised Article 9 of the UCC

enacted after Hoeppner con�ict with this hold-

ing, it seems to brush past this discrepancy

without attempting to harmonize the dissonance

arising from Wisconsin's real estate recording

statute and the UCC.

The decision makes clear that properly re-

cording a mortgage against a Wisconsin ven-

dor's interest in a land contract is su�cient to

defeat a bankruptcy trustee's strong-arm pow-

ers under the Code. However, it leaves open

the question of whether perfection of the same

interest under Article 9 of the UCC will do so. In

Blanchard, the court appears to have left the

questions about the nature of ownership inter-

ests under land contracts (and liens in these

interests) almost as troublesome as it found

them.
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