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In this article, J. Bushnell Nielsen of Reinhart Boerner Van Deuren s.c. explores a variety
of topics relating to real estate closings, title examinations and title insurance policies
across the United States, from closing customs by region, title insurance policy issuance
customs by region, and the covered risks and scope of a title insurance policy to state
practices on closing of loans and issuance of title insurance policies, variations in prac-
tices concerning who issues title insurance policies, and the wide variety in title insurance
rate filing systems and premium rates in different jurisdictions — and more!

This article explains the varying practices
for real estate closings, title examinations and
title insurance policies across the United
States, identifying how those practices differ
by region and state.

Closing Customs by Region

A loan must be closed in a location that is
convenient for the borrower. Regional and
national lenders do not have offices in every
place where their borrowers are located. They
often arrange for loans to be closed at the of-
fices of local companies that are experienced
in the closing and disbursement of loans.
There is quite a variety of such people and

companies, in part because of the ways in
which state customs vary.

Certain Western states conduct escrow
closings. Documents are signed in front of an
escrow officer who works for an independent
escrow company or a title company. In escrow
states, the parties do not all sit together at the
same table, and the escrow is “closed” when
all of the conditions stated in the written
escrow instructions have been fulfilled.

States that do not follow the escrow system
are called table closing states. As the name
implies, the parties all sit at the table together,
and the loan is closed while the borrowers sit
at the table with the loan officer or loan closer.
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s.c. He began practicing law in 1981 and for 16 years served as in-house counsel to two national title insurers. He
resolves disputes involving title insurance coverage, escrows, conveyancing, boundaries, the Real Estate Settlement
Procedures Act (“RESPA”), loan fraud and public land records. Mr. Nielsen can be reached at bnielsen@reinhartlaw.com.
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Not all table closing states follow the same
customs as to who serves as the loan closer.
Some table closing states have declared that
the closing of a mortgage loan is the practice
of law. In those states, a loan closing must be
performed by an attorney or under the direct
supervision of an attorney. In other table clos-
ing states, the closing of a loan is not consid-
ered the practice of law, but it is still custom-
ary to have an attorney involved in that
process, in a system known as the “approved
attorney” model. The term “approved attorney”
is used in many states, but the functions of an
approved attorney vary considerably from
state to state. In states that do not follow the
escrow, attorney or approved attorney models,
most loans are closed by title companies or
independent closers. However, no two states
are identical in their customs for loan closings.

In many states, the same person or com-
pany that closes the loan issues a title insur-
ance policy to the lender. In attorney states, it
is common (but not universal) for an attorney
who closes loans to own a title agency or to
be affiliated with one. In approved attorney
states, the approved attorney works with a title
company in the issuance of the policy, or is a
title agent. In full service title company states,
it is common for the company that closes the
loan to issue the title insurance policy also. In
escrow states, the loan closer is sometimes
an independent escrow company that has no
affiliation with a title company, but it is more
common for one company to perform the
escrow and the title services through two dif-
ferent departments.

Real estate laws and customs are intensely
local and vary significantly from state to state.
Each state began with the laws and customs
of the nation or nations who first colonized it.

Thus, California and other southwestern states
have many Spanish customs, Louisiana fol-
lows French real estate law and the rest of the
states follow mainly English real estate
customs. Also, title insurance is regulated by
the states and not the federal government,
which multiplies the variances from state to
state.

As a result, many terms used in the lending,
loan closing and title businesses have differ-
ent definitions in the various states; also, there
are many tasks or functions that have a
number of different labels from state to state.
For example, the person who closes a loan
may be termed the loan closer, settlement
agent, closing agent, escrow officer or closing
attorney. This article will refer to that person
as the loan closer.

Most national banks orchestrate the loan
closing and some part of the loan underwriting
process through their closing departments.
The closing department selects or approves
the loan closer, prepares the loan documents,
reviews title, appraisal and survey, approves
the Closing Disclosure or Settlement State-
ment, and funds the loan. Most national banks
also have post-closing departments, who take
over after the loan is funded and closed. The
post-closing department receives the closing
“package” of documents from the loan closer,
communicates with the borrower after closing,
collects loan payments, verifies that the new
mortgage has been recorded and that loan
payoffs have been made and old liens have
been released, and obtains title insurance poli-
cies (which are always issued after closing).

There are three essential documents in any
mortgage loan closing: the promissory note,
which is the borrower’s promise to pay back
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the loan; the security instrument given by the
borrower, which places a lien or security inter-
est on the real estate that is the loan collat-
eral; and the loan settlement statement. Every
state has slight variances in the form of the
promissory note. There are many differences
in the security instrument, which may be called
a mortgage, deed of trust, trust deed, deed to
secure debt, security deed or a hypothecation.
This article uses the term “mortgage” to refer
to the security instrument.

Title Insurance Policy Issuance
Customs by Region

One important part of a mortgage loan is
the issuance of a title insurance policy. The
policy insures the lien of the mortgage or lien
given to the lender as security for the loan.

The process of issuing such a policy in-
cludes a review of real estate records to
determine the true owner of the property and
the liens and encumbrances that affect the
parcel. Part of that process is known as a title
examination. However, there are a number of
ways in which a title examination is performed,
and there are many terms connected to that
process. People in the title insurance business
break down the process into two functions: the
title search and the title examination. A title
search is a review of the relevant public re-
cords that affect the title to the parcel. A title
examination is the review of the results of that
title search to make the judgment call as to
which people are the true owners of the parcel
and which of the recorded instruments pres-
ently affect the title to the parcel.

The searching and examination of title is a
complicated and arcane science. Many sets of
records get searched other than real estate
documents, from tax records to judgment lien

indices to pending lawsuits to bankruptcy
filings. In one state that is fairly typical, there
are 26 different sets of public records that are
searched and examined as part of the title
examination.

Every state has adopted laws that allow
persons to record (or file) documents affecting
the title to real estate with a public custodian,
so that they can be indexed and searched by
the public. This recording system provides
certainty as to land ownership and gives
protection to lenders who lend money based
on the security of real estate as collateral. This
recording system has been lauded as the
fundamental system that allows for orderly
transfer of land and borrowing of money, as
the engines of economic progress.1

However, there is no uniformity from state to
state as to the offices designated to serve as
the custodian for documents such as deeds
and mortgages that are recorded (or filed) for
the purpose of giving constructive notice. Real
estate records may be filed in the office of the
register of deeds, registrar of deeds, recorder,
county clerk, clerk of courts, the Torrens of-
ficer, or the probate registrar. This article uses
the term register of deeds to refer to the rec-
ord custodian.

In some locales, the title search and exami-
nation process is broken down into many
steps, performed by as many as four different
people or companies. In other locales, one
person performs the entire search and exami-
nation of title, from the review of the title indi-
ces and records to the issuance of the title in-
surance commitment and policy.

There are many different terms used for title
searches and examinations, some of which
are synonyms and others of which have more
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narrow or specialized meanings. A title search
is variously known as a run sheet, search
sheet, date-down, down-date, update, title run,
proceedings run, abstract, letter report or title
notes. A title examination is also sometimes
called a title search, title opinion, opinion let-
ter, or a write-up. One important factor that af-
fects the nomenclature is whether the title ex-
amination is performed by a lay person or an
attorney.

The result of all of this diversity of terms
and practices is that the Closing Disclosure or
Settlement Statement may show a variety of
charges as title services.2 There may be a
charge for a title examination. However, it is
not uncommon for the title examination fee to
be called a title “search” or “opinion,” due to
local practice. Also, in some places, there are
charges incurred for searches conducted in ei-
ther public or private sets of real estate re-
cords, known as title “plants.” A title plant fee
is sometimes labeled as such, or can be called
a “search” fee or “access” fee.

A title insurance commitment is the binder
of insurance that is issued before the loan
closes. A title insurance commitment also has
these synonyms: preliminary title report or
PTR, title binder, title report, commitment to
insure, preliminary title or just preliminary. A
title insurance policy is also often called a
“final” policy, to distinguish it from the “prelimi-
nary” title report. Also, a policy is sometimes
called a guaranty (that term is used frequently
in Texas, for example). However, in a number
of states, such as Ohio and California, a
guaranty is not a title insurance policy, but a
different form of title product that is sometimes
ordered in lieu of a title insurance policy.

There is some uniformity as to the form of a

title insurance policy, which is due to the fact
that policy forms promulgated by the American
Land Title Association are used in almost
every state. Although Iowa officially bans the
use of title insurance, policies are still issued
in that state. Texas promulgates policy forms,
but they are very similar to ALTA policy forms.
However, non-standard title insurance prod-
ucts exist also.

Title Insurance Policies

The Covered Risks and Scope of a
Title Insurance Policy

Title insurance has a very different history
from that of other lines of insurance.3 Title in-
surance is an American invention. The first
title insurance company was formed in Phila-
delphia in 1876, after an 1868 decision of the
Pennsylvania Supreme Court refused to find a
lawyer liable for having given an incorrect
opinion about title to real estate in Philadel-
phia, leaving the owner with no recourse.4 The
improvement offered by the insurance policy
was the promise to pay for a title defect
without regard for whether or not an attorney
might be excused from having recognized the
defect in giving a title opinion.

A title insurance policy indemnifies the
insured in the event it suffers “actual monetary
loss or damage” due to a defect in title.5 The
policy indemnifies the insured if title fails, or
there is an encumbrance or lien on the title,
and also if there is a lack of a right of access
to the property or the title is unmarketable.6

The modern lender’s title insurance policy
also provides coverages about the mortgage
whose lien is insured. That policy indemnifies
the insured in the event the mortgage is not
valid, does not have the priority as stated in
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the policy, or is not enforceable by foreclosure.
If Schedule A of the policy recites an assign-
ment of the mortgage, the policy also insures
that the assignment is valid.7

The most unusual aspect of title insurance
is that the policy provides coverage only
against matters that first affected title before to
the date of policy. As the author’s book ex-
plains,

The coverages in the title insurance policy are
limited to matters which exist on the date of
policy. Title defects arising after that date are
not covered by the policy.8

This policy limitation is stated in the Covered
Risks, and reinforced by Exclusion 3(d), for
matters “attaching or created subsequent to
Date of Policy.” The insured does not pay any
renewal premium. The insurer has no right to
cancel policy coverage. The policy remains in
effect as long as the insured has an interest in
the property of the types as defined in the
policy, which can be for decades. This has
been the unique facet of the title insurance
policy since it was first conceived.9

An abstract of title might also omit an
encumbrance or lien. The holder of an ab-
stract, however, effectively self-insures the risk
of an inaccuracy in a title abstract.10 Title in-
surance provides two significant benefits not
found in an abstract of title or a Torrens certifi-
cate of title.11 First, the insurer is contractually
obligated to defend the insured’s title in
litigation.12 Second, the insurer maintains claim
reserves set aside to pay losses to insureds,
and the policy provides the mechanism for
evaluation and payment of indemnity claims.
These advantages are so significant that title
insurance has effectively replaced attorneys’
title opinions since 1957, when Mr. Johnstone
wrote his seminal article about title insurance.13

A fundamental premise of the title insurance
policy is that it is a contract of indemnity. It is
not a guaranty or warranty that title is as stated
in the policy.14 There are several aspects of
this principle. First, the insurer does not
contract to make title as stated in the policy.
The insured’s deed may be forged, in which
case its title is void. It is often impossible to
purchase the land from the rightful owner in
such cases. In such cases, the insurer is not
obligated to obtain title for the insured, but to
indemnify the insured for its lack of good title.15

The second aspect of the indemnity contract
principle is that the measure of loss is the
amount of money or value lost by the insured
due to the covered matter. In most jurisdic-
tions, the policy is not treated as an informa-
tion product.16 The insurer does not have tort
liability for “search negligence” in addition to
the duty to indemnify the insured.17 Rather, in
the event of a covered claim, the amount pay-
able by the insurer is measured as the in-
sured’s actual monetary loss caused by the
covered title defect or encumbrance.18 Loss
does not include damages that might flow from
the existence of the title defect or encum-
brance beyond the amount payable under the
method provided in the policy.

There are certain loss principles that apply
to a lender’s policy but not an owner’s. To
begin with, although ALTA has labeled a title
insurance policy issued to a lender as a “Loan”
policy, that name is a misnomer. The policy
insures the lien of the mortgage; it does not
insure any aspect of the loan, or that the bor-
rower will repay the debt.19 The policy also
does not insure that the property is worth the
amount of the debt.20 Thus, if the insured
receives full payment of the loan amount from
the borrower or another source, the insurer
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does not owe any loss payment to the insured.
Conversely, if the insured lender receives title
to the insured parcel or the insurer delivers
that title to the lender, no loss is payable to
the lender if the property is worth less than the
debt amount.21

In addition, while an insured owner need es-
tablish only that there is a defect in title to pre-
sent a policy claim, an insured lender must
establish three facts, which the industry terms
the Three D’s of loan policy coverage: that
there is a defect in title, that the borrower has
defaulted, and that there is some diminution in
its security due to the existence of the defect
in title.22 Because the lender’s interest in the
property is as security for a loan, not every
title defect or encumbrance causes a loss to
the lender. Loss is payable to a lender insured
only to the extent that a covered title defect
causes the lender to recoup from the real
estate less than the amount of its loan. The
loss payable to an insured lender is the
amount by which its security is impaired due
to the defect in the title to the property that
serves as security for its loan.23 The same loss
formula applies even if the covered risk is not
a defect in title, such as a loss under a zoning
endorsement, which by its nature concerns
the use of property but not its title.24

Retrospective Coverage and Risk
Elimination

Most lines of insurance are designed to
protect the insured against identified perils that
might cause loss during a stated coverage
period. Insurance coverage is extended in time
by the payment of renewal premiums. Premi-
ums are set based on the fundamental premise
that risk is spread across the entire pool of
insureds, with the insurer predicting that it will

pay losses to a certain percentage of its
insureds who suffer loss due to a covered
peril. For insurance other than title, premium
amounts are based on empirical data about
loss experience collected over many years,
plus a prediction of the likelihood that a peril
of large magnitude might occur during the
future policy term.

There are no insurance “perils” in the world
of title. There are no floods, fires, earthquakes,
tornadoes or storms that sweep across the
titles to many parcels. The title insurance
policy does not protect against perils that
might occur in the future. It does not protect
against any future event. With tiny exceptions,
coverage is provided only for title defects, liens
or encumbrances that already existed on the
policy date. There can be no spreading of risk
amongst a pool of title insureds. The risks as-
sumed in each policy are based solely on the
defects, liens and encumbrances that affect
the insured parcel or parcels. The title to every
parcel of real estate is unique and different.

As a result, the title insurance industry does
not employ any actuaries, and there are no
actuarial firms retained as consultants to the
title insurance industry. Title insurers report
the types of losses they have suffered on the
NAIC Form 9 using codes developed by the
American Land Title Association. The ALTA
Claims Codes merely identify classes of
losses, broken down by the type of title issue
and the source of the loss (such as a search-
ing, posting or typing error). Statistical reports
show that certain risks go up and down over
time, such as mechanics’ liens, which tend to
increase when real estate crashes as it did
between 2006 and 2008. However, the ALTA
Claims Codes are not predictors of future
claims experience.
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Further, title insurance is issued based on
the premise that the insurer will not con-
sciously assume any risk of a title defect, lien
or encumbrance, but rather that it will spend
the vast majority of the premium dollars to
eliminate—that is, exclude—coverage for all
known title defects, liens and encumbrances.
To accomplish this elimination of risk, the title
insurer searches the public real estate, tax
and lien records in order to determine which
matters affect the title to the insured parcel.
Each encumbrance is recited as a numbered
paragraph in Schedule B of the policy, in what
is termed by the industry a “special
exception.”25 Special exceptions are really
exclusions from coverage for encumbrances
and liens that are specific to the insured
parcel.26 The insurer has no liability for the ef-
fect of an encumbrance on title if an exception
for the instrument appears in Schedule B of
the policy.27

The American Land Title Association and
A.M. Best have long touted the fact that ap-
proximately 90 percent of title premiums are
spent by title insurers and their agents on risk
elimination—that is, the searching and exami-
nation of title.28 Losses have historically
represented between four percent and 12
percent of premiums earned.29 Most but not all
of the losses payable under a title insurance
policy are based on title issues that might have
been discovered in the public records. Other
researchers and the NAIC have also noted
that title insurers spend a greater percentage
of the premium dollar on risk elimination than
is true in any other line of insurance.30 Boiler
insurance is the only other line of insurance
that is routinely noted in which the insurer
spends any significant portion of the premium
to eliminate risk, by the making of a boiler
inspection before a policy is issued.31

Some commentators have criticized the risk
elimination aspect of title insurance, suggest-
ing that the low percentage of premiums paid
on claims makes title insurance highly

profitable.32 However, these commentators
ignore two important facts.

First, although title insurers do not tout the
fact that buyers and lenders review the title in-
surance commitment to determine what de-
fects, liens and encumbrances affect the title,
it does serve that purpose. Such a title review
would be frustrated if the commitment did not
fully and accurately recite those matters that
affect the title to be insured.

Second, the commentators ignore the fact
that real estate is highly cyclical, and premiums
earned in good years are needed to pay
claims in bad years. Title insurance is pur-
chased when a parcel of real estate is sold or
mortgaged. In bad years, there are very few
real estate sales or new mortgage loans.

During those same years, because real
estate is distressed, foreclosures and lien
disputes increase, which causes a sharp rise
in claims. Thus, when the real estate market is
good, premiums are high and claims are low;
when the real estate market is bad, the amount
of new premiums earned goes down but
claims expenses increase exponentially, and
title insurers lose money.

In addition, because title insurance policies
generate only one premium but do not have
stated policy terms, in bad years a title insurer
receives many claims on policies issued in
prior years, but receives no renewal premiums
with which to pay those claims.
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The Same Standard Title Insurance
Policies Are In Use in Most States

In most states, all title insurers issue poli-
cies drafted by the American Land Title As-
sociation Forms Committee, with active in-
volvement of various customer groups. ALTA
policies are copyrighted by American Land
Title Association and may be used only by its
members.

Iowa law does not authorize the issuance of
title insurance in that state. In Iowa, the state
Finance Authority issues guarantees that
closely mimic ALTA policies. An employee of
the Iowa Finance Authority is permitted by
ALTA to serve as a member of the ALTA Forms
Committee.

New Mexico promulgates title insurance
policy forms, but that state typically adopts
ALTA policy forms verbatim or with small
modifications.

Texas promulgates its own policy forms, al-
though they are really ALTA policy forms with
modifications. The standard loan policy in
Texas is the T-2 Mortgagee Title Insurance
Policy.

The Florida Insurance Department has also
ordered certain modifications to the ALTA
policy forms.

This unusual uniformity of policy forms in
this line of insurance is a direct result of the
process that led to the formation of the first
title insurer, and the evolution of the product
during the first half century of its existence.

After the first title insurer was formed in Phil-
adelphia in 1876, the idea of title insurance
spread rapidly across the country. However,
title insurers were originally local companies

formed by abstractors of title. By the begin-
ning of the twentieth century, most major cities
in the United States had at least one title
insurer domiciled in that state. Each company
issued a policy form that it had written. The
terms of those policies varied greatly.

In the 1920s, five major life insurers33 devel-
oped the first standardized loan title insurance
policy form, which they required all title insur-
ers to issue to their companies. This was
known as the Life Insurance Company or LIC
policy.34 According to the national association
of the title industry, then known as the Ameri-
can Title Association, “[s]oon others adopted
it, not only life insurance companies but real
estate mortgage companies . . .”35 The
spreading use of the LIC policy was the final
impetus for the ATA to adopt a policy form in
1929 modeled after that form.36 The ATA said
that the LIC policy form was a bitter pill to the
title insurers because “[i]t had not only been
written for them, but worse yet, it had anoth-
er’s name!”37

The 1929 ATA policy was the first widely-
used standardized policy, and became the
foundation for all subsequent ALTA policy
forms.38 In the ATA’s article announcing the
adoption of the policy, it advised that the policy
had already “been approved and accepted by
several of the title insurance companies,” and
that it “will be presented to all life insurance
companies lending money upon first mort-
gages and generally to all real estate mortgage
companies.”39

Beginning with the 1929 ATA policy, the
custom has been for the ALTA, as the national
trade association for the land title industry, to
develop policy forms and to promulgate them.
ALTA member title insurers use them in nearly
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all states.40 This promotes consistency and ef-
ficiency for national lenders and buyers of
loans.

The uniformity of the policy forms became
even more important when a secondary mar-
ket for mortgage loans came into being after
World War II.41 The purchasers of those loans,
such as Federal National Mortgage Associa-
tion (Fannie Mae), began to require title insur-
ance as a means of standardizing their loan
files and obtaining better protection for the
investors in their government-sponsored
entities.42

Each new or revised ALTA policy form goes
through a lengthy vetting process with sec-
ondary market loan buyers such as Fannie
Mae and Freddie Mac, life insurers, and the
lawyers who represent lenders, including the
American College of Real Estate Lawyers and
the American College of Mortgage Attorneys.43

This vetting process was in place even before
the ATA adopted the 1929 policy.44 For ex-
ample, when the ALTA met to discuss revisions
to the policy forms in 1960, the meeting was a
joint meeting with the LIC Counsel Committee
of the ALTA, and half of the people present
worked for life insurers.45 The 1987 ALTA policy
forms, which were the first major rewrite since
1929, went through at least 16 drafts, with
“input and different ideas from” members of
the title industry and “various customer
groups.”46

Fannie Mae, Freddie Mac, the FHA and
other governmental bodies involved in mort-
gage lending have specifically approved the
ALTA Loan policy form. The variants on that
policy form adopted in Texas, Florida and Iowa
have also been vetted by the governmental
mortgage lending agencies.

The Different Types of Title Insurance
Companies

There are three types of title insurers. The
companies with the greatest combined market
share nationally are the four so-called national
commercial title insurers. These companies
are publicly-traded commercial title insurers.
They write insurance through branch offices
staffed by company employees and also
through policy-issuing agents. Their agents
are either abstractors and commercial title
agencies or attorneys, depending on the
jurisdiction.

The four national commercial title insurers
presently operating are the Fidelity National
Title Group composed of Chicago Title, Com-
monwealth Land Title, Fidelity National Title
and Alamo Title (subsidiaries of Fidelity Na-
tional Financial, Inc. (ticker symbol FNF)),47

the First American Title family of companies
(subsidiaries of First American Financial
Corporation (ticker symbol FAF)), the Old Re-
public National Title Insurance family of com-
panies (subsidiaries of Old Republic Interna-
tional Corporation (ticker symbol ORI)), and
the Stewart Title family of companies (subsid-
iaries of Stewart Information Services Corpora-
tion (ticker symbol STC)). These four compa-
nies account for over 80 percent of the title
insurance policies written each year.48 All of
the national commercial title insurers write in-
surance in all 50 states, and in other countries
and U.S. protectorates also.

The second category of title insurers is the
so-called regional commercial title insurers.
These companies are mostly privately-owned
corporations that operate in a single state or a
region of the country. Most of these companies
write insurance exclusively through policy-
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issuing agents. Most such agents are non-
attorney abstractors and title companies. Rep-
resentative regional commercial title insurers
include Investors Title Insurance Company,
North American Title Insurance Company and
Alliant National Title Insurance Company, Inc.

The third category of title insurer is the so-
called bar-related title insurer. These compa-
nies write insurance through attorney agents.49

Some such companies refer to their agents as
“members,” although typically the insurer is
not a mutual insurance company and its
policy-issuing agents are not owners of the
insurer. Most such companies operate in one
or a few states only. In some states, the
attorney-agent is considered to be providing
legal services to the insurer.50 Examples of
bar-related title insurers are Connecticut At-
torneys’ Title Insurance Company, Attorneys’
Title Guaranty Fund, Inc. (operating in Illinois
and Wisconsin) and Attorneys’ Title Insurance
Fund, Inc. (operating in Florida as Attorneys’
Title Fund Services, LLC or just The Fund,
and whose members now write insurance on
behalf of Old Republic Title).

In Iowa, the Iowa Finance Authority issues
guarantees that are backed by the assets of
the State of Iowa. The Iowa guarantee is very
similar to an ALTA title insurance policy. Iowa
guarantees are issued by Iowa-licensed at-
torneys who sign agency contracts with the
Finance Authority.

State Practices on Closing of Loans
and Issuance of Title Insurance
Policies

Practices vary significantly from state to
state as to how loans are closed and title in-
surance policies issued. There are regional
patterns, but no two states operate exactly the

same way. One major difference in customs
that divides the states is whether real estate
transactions are closed through escrow or at a
closing table.

Escrow States

Several western states follow escrow con-
cepts and procedures developed from Span-
ish law, because those practices were already
in place when those states were brought into
our nation. The so-called escrow states are
California, Washington, Oregon, Texas, Ne-
vada, New Mexico and Arizona. Also, when
Hawaii became a state, it continued to follow
the Spanish escrow system.

Escrows are used on occasion in other
states, but closings are not conducted exclu-
sively through escrow in those states. The
escrow states practice what is termed a “pure
escrow” system for real estate closings. In
most pure escrow states, a title insurer’s
branch office or title agency has separate title
and escrow departments.

The duties of an escrowee have long been
fixed, and do not change. The doctrine of
escrow was developed in Europe many centu-
ries ago. The word “escrow” is derived from
the Middle French word “escroue,” meaning
scroll, a reference to an instrument of
conveyance. An escrowee has a duty of rea-
sonable care toward its principals, which are
the parties to the escrow.51 The escrowee must
exercise ordinary skill and diligence in perform-
ing its principals’ written instructions.52

California has some regional variations in its
escrow system.53 In northern California, es-
crows are conducted by escrow offices owned
or controlled by title insurers. In southern Cali-
fornia, however, escrows have traditionally
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been conducted by independent escrow
companies.54 There have traditionally been a
number of independent escrow companies in
Southern California. Most such companies are
small businesses with few assets and no ef-
fective oversight. During the past 20 years,
there have been several well-publicized inci-
dents in which employees or owners of escrow
companies have stolen money deposited with
them by lenders and buyers, leaving innocent
parties without recourse.55

Lenders became less willing to trust loan
money to independent escrow companies in
southern California as a result of these thefts.
Some escrow companies closed. Others were
purchased by title insurers. Those that remain
in business often do not handle the money for
the escrow. Instead, the lender and borrower
deliver the money to the title insurer that will
issue the policy or policies for the transaction,
so that it can be disbursed by the insurer, and
the loan documents to the escrow company.
This practice, known as a sub-escrow, gives
the insurer control over the money so that it is
properly applied and so that there are controls
over the people handling the money. Here is a
representative description of a disbursement
sub-escrow provided by a title insurer to the
public:

Sub-escrow services are performed by the
Company in support of a primary escrow
holder in connection with the issuance of a
policy of title insurance. Services are limited to
the acceptance of documents and funds to pay
off or release specified encumbrances, or to
transfer funds from one party to another based
upon instructions from the primary escrow
holder, the lender, or some other lienholder or
payor. Statewide, the subescrow fee for Sale
Transactions shall be $125, and the subescrow
fee for Loan and Refinance Transactions shall
be $45.56

The escrowee identifies the sub-escrowee as

such on the Closing Disclosure or Settlement
Statement, by listing the sub-escrow fee that
the title company will charge as a settlement
charge. In California, title insurers and title
agents have filed rates for sub-escrow fees,
and laws mandate supervision of an underwrit-
ten title company’s sub-escrow accounts.57

Table Closing States

The jurisdictions that do not conduct settle-
ments under the pure escrow system are
called “table closing” states. Table closings are
conducted in the plains states, the Midwest,
the Northeast, the Southeast and other south-
ern states as far west as Texas. The “table
closing” derives its name from the fact that the
parties sit at the same table to conduct a clos-
ing, with the conveyance instruments and
consideration passing at the closing table
rather than through an escrow. In table closing
states, some transactions are closed without a
meeting between buyer, seller and lender at a
single table, typically when the parties are not
located in the same place. These are called
by various names: remote closings, escrow
closings, or “mail away” closings (the term
used in Florida and Georgia). A remote closing
is a form of escrow closing, because the
conveyance instruments and money are deliv-
ered by the different parties to an escrowee
under written instructions for their delivery on
the happening of stated conditions.

The only party that regularly does not
directly sit at a closing table is the lender. In
table closing states, most loans are closed by
a loan closer who is a title company employee,
approved attorney or closing attorney. The
lender typically gives written closing instruc-
tions to the loan closer.

The colonial states adopted most of their
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practices concerning real estate from the En-
glish common law. Under the customs derived
from English, French and Dutch law, the par-
ties to the real estate sale gather at one table
and exchange the deed for the money, and
sign all loan and other ancillary documents in
each other’s presence. A conveyance be-
comes effective on delivery of the deed or
mortgage. The states that were formed from
the Northwest Territory adopted English com-
mon law. The states purchased from France
under the Louisiana Purchase also adopted
the common law, except for the French Code
state of Louisiana. All of those states are “table
closing” states.

Most table closing states refer to the settle-
ment agent as a closer rather than as an
escrow officer. The role of the closer is to obey
the instructions given by the parties, as in an
escrow, but most such instructions are given
orally. The escrowee takes instructions such
as “record my deed” or “pay the money ac-
cording to the closing statement.” The closer’s
role is thus more limited and ministerial,
because the parties deal directly with each
other on almost all issues.

Variations in Practices Concerning
Who Issues Title Insurance Policies

A second way in which the jurisdictions vary
is in how a title insurance policy is issued, and
by whom. The most important variant on this
subject is the role of the attorney and what the
jurisdiction deems to be the practice of law.
There are almost as many variations on the
issue as there are states. However, at one end
of the spectrum, very few of the tasks concern-
ing issuance of title insurance policies are
considered the practice of law, while at the
other end of the spectrum some states con-

sider almost every aspect of the searching and
examination of title and the issuance of the
policy to be the practice of law.

Full-Service Title Company States

In a number of states, the state supreme
court has not defined the practice of law to
include the searching of real estate and title
records, the examination of those records to
produce a commitment or policy of title insur-
ance, the clearance of title objections or the
underwriting of the insurance risks. In those
states, title insurance is issued by a branch of-
fice of a title insurance company or an insur-
ance agent. In most such cases, the title
search and examination is conducted by a
non-attorney. In some states, this person is
called an abstractor; in others, the most com-
mon job title is title examiner or title officer.

In many of these states, the state supreme
court also has not defined the practice of law
to include the closing of the transaction. In
such states, a loan is typically closed by a non-
lawyer, and the closer’s job title is closing of-
ficer or escrow officer.

When neither title nor closing duties are
considered the practice of law, it is common
for a title insurance company’s branch office
or an independently-owned title agency to
perform both the title and closing functions for
a mortgage loan. If an all-inclusive title insur-
ance rate filing system is in effect, there is no
separate charge for a title examination, and
no party other than the policy issuer searches
or examines title.

States in which full-service title companies
are common include Michigan, Ohio, Pennsyl-
vania, Indiana, Missouri, Illinois, Wisconsin,
Minnesota, North and South Dakota, Ne-
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braska, Kansas, Colorado, Wyoming, Mon-
tana, Idaho and Utah.

In some locales, loans are closed by inde-
pendent contractors hired by the lender, known
as mobile closers or mobile notaries, most of
whom are not attorneys. The mobile closer
typically provides a signing service only, and
does not disburse the loan money or record
the mortgage. The title functions are handled
by a title insurer or title agent.

Attorney States

Some state supreme courts have defined
the practice of law to include some or all of
the tasks involved in the issuance of a title in-
surance policy. Perhaps the most extreme
example is South Carolina, in which the South
Carolina Supreme Court has ruled that all of
the following constitute the practice of law and
may only be performed directly by an attorney
licensed in that state: searching of real estate
records, examination of a real estate title, is-
suance of a title opinion, clearance of title
objections, disbursement of money to remove
liens, closing of a real estate transaction, re-
cording of real estate documents, and issu-
ance of a title insurance commitment, policy or
endorsement.

Other states that have classified tasks re-
lated to the issuance of a title insurance policy
as being the practice of law include Georgia,
Florida, Alabama, Mississippi, North Carolina,
Tennessee, Arkansas, Oklahoma, Virginia,
West Virginia, Maryland, New Jersey, New
York, Massachusetts and New Hampshire.
There is considerable variation between these
states as to which tasks are considered the
practice of law.

It is very common in attorney-controlled

states for a law firm to own a title insurance
agency. So-called commercial title agencies or
branch offices of title insurers typically contract
with attorneys in private practice, or employ
staff attorneys, to conduct those functions that
are deemed the practice of law.

In the extreme states such as South Caro-
lina and Massachusetts, however, there are
few non-attorney title agencies.

Some state supreme courts have gone so
far as to rule that the state insurance depart-
ment has no authority to regulate or license
attorney title agents. In Florida, for example,
the state insurance department licenses and
regulates only non-attorney title agents.58

Approved Attorney States

In some states that consider the searching
or examination of title to be the practice of
law, notably states in New England and sev-
eral southern states, a hybrid known as the
“approved attorney” system has developed
over the past century. In those states, insurers
appoint approved attorneys to examine ab-
stracts or other title evidence produced by
abstractors, and to write opinions about title
that serve as the basis on which title insur-
ance policies are written. In most states, the
approved attorney is not a title agent.59 The
approved attorney’s function varies somewhat
from place to place.60 The approved attorney’s
essential responsibility is to give opinions of
title which the insurer uses to commit to
insurance.61 A description of the New York
practice is illustrative:

The approved attorney performs some of the
work needed to write title insurance. The ap-
proved attorney is not compensated by the title
insurance company and receives no portion of
the premium for this work. The services per-
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formed by the approved attorney typically
include examination of title, attendance at clos-
ing, collection and remittance of the title insur-
ance premium, and certification of the title to
the title insurance company.62

Thus, the approved attorney is “approved” by
the insurer only in the sense that the insurer
has agreed to accept his or her examination
or opinion of title in issuing the policy.

The approved attorney often also attends
the closing, and may be hired as the loan
closer. In most approved attorney states, a
title insurer issues a closing protection letter to
the lender covering the closing acts of its ap-
proved attorney, even though the attorney
does not write title insurance for the insurer.63

The 2015 Title Insurance Rating Bureau of
Pennsylvania rate manual contains the follow-
ing definition of an “approved attorney” in its
§ 1.4:

“Approved Attorney” is an attorney admitted
to practice in Pennsylvania who because of
experience and knowledge of real estate law
in Pennsylvania is approved by an Insurer and
upon whose examination of title and report the
Insurer or Agent may issue a policy of title
insurance. Such Approved Attorney must take
financial responsibility for the search, exami-
nation, closing, and the final certification of
title to the Insurer or Agent in a real estate
transaction. Such Approved Attorney may not
also act as an employee of an Insurer, an
Agent, or an employee or affiliate of an Agent
in a transaction in which he or she acts as an
Approved Attorney.

Similarly, the following is a reliable description
of the North Carolina approved attorney
system:

How can I work in North Carolina as a
settlement agent, escrow agent, or ab-
stracter?
North Carolina works under the “approved at-
torney system” wherein the authorized practice
of law in the state has licensed attorneys, or
paralegals under the direct supervision of a
licensed attorney, conducting real estate

closings. There are no abstracting or escrow
companies, per se.
How can I be licensed to work as a title
agent in North Carolina?
You may work as a title agent if you are a
licensed attorney through the North Carolina
State Bar or a licensed (non-attorney) title
agent through the North Carolina Department
of Insurance.64

This definition of approved attorney cor-
responds to North Carolina law, which states
that a title insurance policy must be issued
under the “direct supervision” of an attorney:

§ 58-26-1. Purpose of organization;
formation; insuring closing
services; premium rates;
combined premiums for lend-
ers’ coverages.

(a) Companies may be formed in the
manner provided in this Article for the
purpose of furnishing information in relation
to titles to real estate and of insuring own-
ers and others interested therein against
loss by reason of encumbrances and defec-
tive title; provided, however, that no such in-
formation shall be so furnished nor shall
such insurance be so issued as to North
Carolina real property unless and until the
title insurance company has obtained the
opinion of an attorney, licensed to practice
law in North Carolina and not an employee
or agent of the company, who has conducted
or caused to be conducted under the at-
torney’s direct supervision a reasonable ex-
amination of the title.

The North Carolina State Bar has issued dec-
larations that various title-related activities are
the practice of law.65

In New Jersey, the state custom is split, with
approved attorneys involved in the northern
segment of the state, while title insurance is
produced by non-attorney commercial title
insurers or their agents in the southern part of
the state.66

The Texas Supreme Court has ruled that an
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attorney must either draft or review all legal
documents, including loan documents. Also,
attorneys are typically involved in closings, ei-
ther as title agents or as independent closing
attorneys under Rule P-22 of the Basic Man-
ual of Title Insurance.67

The Wide Variety in Title Insurance
Rate Filing Systems and Premium
Rates in Different Jurisdictions

In three states, the state insurance depart-
ment sets the rates that will be charged by all
title insurers. In most other states, title insur-
ers do not all charge the same premium rates.
In some states, title insurers file rates with the
state insurance department, but are free to
alter their rates at will. In some states, title
insurers are not even required to file rates with
the insurance department, and charge what-
ever rate they deem appropriate.

The various states impose quite different
sets of regulations on title insurers as to how
premium rates are set. Under the McCarran-
Ferguson Act,68 the federal government agreed
that states have the exclusive authority to
regulate the insurance industry.

Regulation of the title insurance business by
state insurance departments is relatively loose,
compared to other lines of insurance.69 This is
due in large part to the fact that title insurance
does not have the most common characteris-
tics of other lines of insurance, such as the
pooling of risk and protection against identified
perils. Also, title insurance is a small line of in-
surance, when measured by premium volume.
It is generally lumped with certain other
“specialty” casualty insurance products. Few
insurance departments consider title to be a
large enough line of insurance to warrant hav-

ing even a single employee assigned to
regulate the industry.

There are four general categories of rate
systems used by the various states for title in-
surance are described below.

Promulgated Rate States

In three states, the state insurance depart-
ment sets the rates to be charged by all insur-
ers that write title insurance in that state. Three
states promulgate title insurance rates, and
mandate that all title insurers charge the state-
promulgated rates.70 In promulgated rate
states, all title insurers are required to charge
the premium rates set by the state. No dis-
counting or variation from the promulgated
rates is permitted.

In promulgated-rate states, it is time-
consuming but possible to determine if the
mandated premium rate was charged on a
particular transaction. The most important fac-
tors are to work from the promulgated rates in
effect at the time the loan was made, and to
determine if a discounted rate was applied or
was available. A similar analysis is possible al-
though time-consuming in rating bureau states.

Rating Bureau States

In several other states, all or most title insur-
ers who write insurance in the state file a joint
premium manual through the auspices of a
rating bureau. Those states’ filing systems
may allow an insurer to vary from the rating
bureau filed rates, but generally all title insur-
ers who are members of the rating bureau do
not vary from the rates filed by the rating
bureau.

At present, Delaware, New Jersey, New
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York, North Carolina, Ohio, Pennsylvania and
Oregon have rating bureaus in which title
insurers who write insurance in those states
are members.

Other states, such as Wisconsin, formerly
had rating bureaus that have since been
disbanded.

The Delaware Title Insurance Rating Bureau
(“DTIRB”) is licensed by the Delaware Depart-

ment of Insurance.71

The New Jersey Land Title Insurance Rat-
ing Bureau (“NJLTIRB”) files rate and form
manuals with the New Jersey Department of
Banking and Insurance on behalf of title insur-

ers that write insurance in that state.72

The Title Insurance Rate Service Associa-
tion, Inc. (“TIRSA”) serves as the rate filing or-
ganization for title insurers in the State of New

York.73

The North Carolina Title Insurance Rating
Bureau (“NCTIRB”) files a rate manual with
the North Carolina Department of Insurance,
with the most current manual having been filed

effective March 1, 2012.74

The Ohio Title Insurance Rating Bureau, Inc.
(“OTIRB”) is licensed by the Ohio Department
of Insurance as a rating bureau, and files rates

that are used by all of its members.75

The Title Insurance Rating Bureau of Penn-
sylvania (“TIRBOP”), similarly, is licensed by
the Pennsylvania Insurance Department, and

files rates on behalf of its members.76 Not all
title insurers in Pennsylvania file rates through

TIRBOP.77

In Oregon, all title insurers currently file
rates through the Oregon Title Insurance Rat-
ing Organization (“OTIRO”).

Filed Rate States Without Rating
Bureaus

In the majority of states, each title insurer
files a rate manual, and the rates filed by the
different insurers differ one from the other.
Also, in many such states, a title insurer is al-
lowed to deviate from its filed rate. The amount
of deviation depends on the state regulations
and local custom, with little variation from filed
rates in some states and an almost complete
disregard for the filed rates in other states. An
additional factor is that rating bureaus that
operated in some states were later disbanded,
and rating bureaus have recently been formed
in other states. Thus, to calculate rates for poli-
cies issued ten or more years ago, one must
first determine if the rating bureau existed at
that time.

Filed-rate states have adopted different fil-
ing methods. The three basic categories are
termed “prior approval,” “file and use” and “use
and file.” The difference between the systems
is in the amount of review, if any, that is
conducted by the insurance department for
the rates filed by the insurer.

In prior-approval rate systems, the insur-
ance department conducts some form of
review of the filed rates to determine that they
are justified before they are approved. That
review is typically based on an analysis of
claims and other data supplied by the insurer
to justify the filed rates.

In file-and-use states, little or no such review
is conducted by the insurance department, and
the insurer typically is permitted to begin using

The Real Estate Finance Journal

The Real Estate Finance Journal E Fall 2018
© 2018 Thomson Reuters

34



a rate as soon as it is filed with the depart-
ment, or after a certain number of days have
passed after the filing is made.

In use-and-file states, the insurer may begin
using a rate even before it files the rate with
the insurance department.

A majority of states have adopted file-and-
use or use-and-file systems for title insurance,
or exempt title insurers from rate filings alto-
gether, although many of those states regulate
other lines of insurance more heavily.78

States that require insurers to file rates also
differ as to whether or not they allow the
insurer to charge less than the filed rate, which
is known as a downward deviation from the
filed rate. Many states permit downward devia-
tions, for a variety of reasons. Other states do
not permit downward deviations from the filed
rates. Some states have changed this rule in
the past decade, to allow or disallow downward
deviations.

In a state that permits a title insurer to make
a downward deviation from the filed rate, the
premium charged in the transaction is some-
times less than the applicable rate filed by that
insurer. The reason for the downward devia-
tion, and the amount of that deviation, is never
reflected on the Closing Disclosure or Settle-
ment Statement or the invoice issued by the
title insurer or title agent.

In filed-rate states, title insurers do not all
charge the same rates. To be accurate, an
analysis of the premium charged for a particu-
lar transaction must be based on the rates filed
by the insurer that issued the policy in the
transaction and that were in effect as of the
date of the loan closing. In addition, the
comparison must be based on the applicable

rate, which may be the basic or standard rate
or a discounted rate such as a reissue rate or
a refinance rate. It is typically very difficult to
determine all of these factors even if one is
able to locate the filed rates in effect at the
time the loan closed.

Published Rate States

In the final category of states, title insurers
are not required to even file premium rates
with the state insurance department. About
ten jurisdictions do not require title insurers to
file rates with the insurance department at all,
even though those same jurisdictions do
require insurers in other lines to file their
rates.79 In the so-called published-rate states,
a title insurer publishes its rates in some
fashion, and charges those rates to its
customers. The title insurer may change its
published rates at any time, without prior
notice. In those states, it is common for an
insurer to set a special rate for a certain trans-
action or customer, which is different from its
published rates. Thus, in published-rate states,
even if the rate actually charged in a transac-
tion is not the same as that title insurer’s
published rates at the time of the transaction,
the variance between the rates does not es-
tablish that the insurer charged something
other than its “standard” rate at that time for
that type of transaction.

Georgia and Indiana have recently adopted
laws mandating the filing of rates for title in-
surance, converting the state from a published-
rate to a filed-rate state.

In published-rate states, the only way to
determine what a particular insurer stated it
would charge for a policy is to view the rates it
had published as of the date the policy was
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issued. In published-rate states, the insurer is
free to change its rates at will, and to give a
special rate to a customer for almost any rea-
son, including to match a competitor’s price.

In published-rate states, an accurate pre-
mium can be calculated only by identifying
which title insurer issued the policy and locat-
ing the rates published by that insurer at that
time, and then determining if a filed discounted
rate was applied and was available, or if a
non-filed rate deviation was used. It is typically
very difficult to determine all of these factors.
It is very difficult to obtain the then-current
published rates for an insurer years after the
loan closed.

States With Different Rate Zones

In some states, there are different rates in
two or more zones within the state.

In Arizona, most if not all title insurers file
special rates in Maricopa, Pima, Pinal and
Santa Cruz counties, and a different rate
schedule for all other counties in the state.

In Michigan, there is a different rate filed by
each title insurer for the several counties in
the area of Grand Rapids, known as the “Kent
County Area” rate schedule.

In Nevada, all or most title insurers file rates
for two different zones, with Zone 1 being
Clark, Lincoln and Nye counties and Zone 2
being all other counties.

New York rates are filed by TIRSA using two
zones; Zone 2 is comprised of 18 counties and
boroughs in the New York City area, and Zone
1 is the balance of the state.

In Tennessee, some title insurers file one
set of rates for Shelby County, another for

Hamilton, Knox and Davidson counties, and a
third set of rates for all other counties. Other
title insurers have separate rates for Shelby,
Hamilton, Knox, Davidson, Rutherford and Wil-
liamson counties.

In the State of Washington, there is one rate
for the Spokane area and another for the bal-
ance of the state.

In Pennsylvania, the TIRBOP manual con-
tains two very different sets of premium rates,
one for policies issued by title insurers or
agents and the other for policies issued by ap-
proved attorneys. In order to determine if the
correct rate was charged on a Pennsylvania
title insurance policy, one must know if the
policy was issued by a title insurer, title agent
or approved attorney.

In states having more than one set of
regional premium rates, one cannot accurately
calculate the title insurance premium without
considering the region in which the property is
located. Rates can vary dramatically in the dif-
ferent regions or zones within a state. See the
discussion of the Tennessee rating zones
below.

Most Title Insurance Premiums Are
Graduated by Policy Amount at
Intervals of $500 or $1,000 of Coverage

Title insurance premiums are always calcu-
lated based on the amount of the policy. The
typical premium structure begins with a stated
dollar amount for a minimum policy amount,
which is typically $10,000. Above the base
amount, additional premium is charged in
increments of policy coverage amount.

In most states, the rate increases by a
certain amount per thousand of insurance
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coverage. In Texas, the rate increases at $500
increments of insurance. In a few states,
refinance loan policy rates are stated in larger
increments.

Also, the rate is graduated based on the
amount of the policy, rather than being a fixed
dollar amount for every increment of insurance
coverage. The premium rate per increment of
coverage declines as the policy amount
increases. For example, in Pennsylvania,
premium for a “non-sale” policy begins with a
base rate of $450 for a policy of $30,000, with
increases up to $45,000 at $5.25 per thou-
sand, then at $4.75 per thousand from $45,001
to $100,000, then at $4.25 per thousand from
$100,001 to $500,000, and so on, with the low-
est premium ($1.25 per thousand) charged for
all insurance in excess of $30,000,000.

Thus, a person can determine whether or
not the premium charged by a title insurer cor-
responded with the promulgated, filed or
published rate only by calculating the rate for
the exact amount of the insurance policy.

Title Insurance Rate Discounts on
Loan Policies

In every jurisdiction, there is more than one
premium rate that may apply. Every jurisdic-
tion sets a “basic” or “standard” insurance rate.
In addition, there are many types of discounted
rates offered by title insurers, depending on
the jurisdiction and the insurer. The three
discounted rates that are most commonly as-
sociated with refinance loans are called the
refinance rate, the reissue rate and the substi-
tution rate.

Not every refinance loan qualifies for a
discounted rate, however. The determination
as to whether or not a discounted rate applies

can be very subtle. It is typically not possible
for a lender to know if such a discounted rate
should apply. For example, it is common for a
rate manual to say that a refinance rate is
available only if the title insurer or agent is
provided with evidence that a title insurance
policy was issued to insure the mortgage
granted for the prior loan to be paid off. This
requirement flows from the fundamental prem-
ise of discounted rates, which is that a lower
rate is paid when another title insurance policy
has been issued on the same parcel in the
past. The reissue or refinance rate discount
emanates from rate filings that granted “ab-
stract surrender” credits. That “credit” or
discount was given to an insured when he or
she turned in the existing title abstract and
converted to title insurance.80 A lender typically
does not know if the title insurer or agent has
received evidence of a prior policy. Thus, the
lender has no way to know that a reissue,
refinance or substitution rate discount could or
should have been offered if it was not granted
by the title company.

Also, some title companies state on the
Closing Disclosure or Settlement Statement
that such a discounted rate has been applied,
and others do not so state even when the
discounted rate is given. A lender often would
only know if such a discounted rate was given
if it were qualified to and did perform the
calculation of the premium. However, that
calculation is impossible to perform in most
states unless the lender also knows both the
present balance of the loan being paid off and
the date on which that loan was made, be-
cause the amount of the discount depends on
those facts also.

In addition, the formula used to determine
the amount of the premium discount also is
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not uniform from state to state or company to
company. Graduated discount rates are far
more common than flat discounts.

In many states, the discount amount is
reduced for every year that has elapsed since
the earlier policy was issued. In Florida, the
reissue discount still applies only for the first
three years after the prior policy has been is-
sued, but a separate refinance loan discount
applies for ten years, and is graduated de-
pending on the age of the prior policy.81

Similarly, in Texas, a 40 percent discount
from the basic rate applies to that portion of
the policy amount that equals the balance of
the old mortgage loan if the new loan is made
within two years of the date of the prior
mortgagee (loan) title insurance policy, with
the discount amount reduced by five percent
per year of aging of the loan until no discount
applies if the prior loan was made more than
seven years earlier.82 Thus, in order to ac-
curately calculate the amount of the discount,
if one applies, a person must know the date of
the policy issued on the loan that is being
refinanced.

All-Inclusive Rates Versus Split Title
Insurance Premium Rates

Another way in which title insurance premi-
ums vary from state to state is that some state
insurance departments mandate the filing of
what are termed “all-inclusive” rates, while oth-
ers mandate or permit the filing of rates with
two components: search and exam and risk.
As is explained above, this issue is unique to
title insurance and emanates from the fact that
a title insurer seeks to eliminate risk by search-
ing and examining title, and excluding matters
that affect title, rather than assuming risks or

perils. States that permit rate filings breaking
premiums into search-and-exam and risk por-
tions acknowledge that the larger share of the
premium dollar is spent by the insurer in
eliminating risk by a diligent search and exam-
ination of recorded real estate records, while
the “risk” portion of the premium is relatively
small. When an independent agent issues a
policy, the agency contract sometimes states
that the agent receives all or most of the
search-and-exam component of the premium,
while the insurer receives all or most of the
“risk” portion of the premium, in recognition
that the agent performs the search and exam-
ination functions and the insurer assumes the
insurance risks in the policy.

Another aspect of the search-and-
examination component of the title insurance
premium is that most rate filings acknowledge
that a title insurer may and does charge an
additional fee when the issuance of the policy
will require a search of real estate records for
more than one parcel or chain of deeds. Some
rate filings include provisions for additional
charges when the insurer is required to search
and examine title to more than one chain of
title in order to issue the policy. In some states,
these additional charges are treated as insur-
ance premiums.83 In other states, the ad-
ditional charge is termed a “work charge” and
is not treated as an insurance premium.84

Title Insurance Premium Rates Vary
Widely From State to State

Governmental agencies, scholars and cus-
tomers have acknowledged for decades that
the premium rates for title insurance policies
vary widely from state to state. The federal
government has commissioned study after
study to try to decipher the reasons for this
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variation. Each study has identified a number
of factors, and made recommendations in-
tended to decrease the price disparity. For
example, the United States Government Ac-
countability Office conducted a study of title
insurance rates and published a report in April
of 2007 that made this statement about the
variation, state by state, in title insurance
premium rates:

Premiums across states are difficult to com-
pare, but they appeared to vary significantly.85

Other studies have come to the same
conclusion.86 A 2012 study (based on data
from 2001) put the range of “average” title in-
surance policy charges as being from $700 to
$2,190.87 A 2008 study estimated that the
national “average” charge for an FHA loan title
insurance policy was $1,200.88

The various studies, especially those per-
formed for the government, all present a
certain theory to explain why title charges vary
from state to state. One study, paid for by the
federal government, suggested that the “dis-
parity” in title insurance premiums from state
to state was due to lax and differing regulation
of the industry by state regulators, justifying
the conclusion that the federal government
should take over the subject.89 Another re-
searcher discussed three proposed by earlier
researchers blaming price differences on the
relative dominance of customers who demand
referral fees that supposedly increase the cost
of insurance, which the researcher put under
the labels of “reverse competition” and “cartel
pricing.”90 That researcher also purported to
have discovered that “[t]itle charges show
other signs of price discrimination related to
race and education; homebuyers in tracts with
more minorities and fewer college graduates
pay more.”91 However, this hypothesis was

based solely on the fact that certain states
and cities have higher title examination and
attorney fees but lower average income levels,
as if there was a causal relationship between
the two.

The most important factor is that, as with
other lines of insurance, premiums are based
on the policy amount. A policy in a larger
amount costs more money. All loans and
transactions are at different prices. No “aver-
age” cost can be derived by blending together
the premium costs from many transactions at
widely different amounts. One researcher
noted title insurers charge a higher premium
for a policy with a higher policy amount.92 The
same researcher blithely stated that “the cost
of providing title services has at most a weak
relation to loan amount or property value
(because payouts on policies are so rare)
. . .” This is simply incorrect.

Another factor that greatly affects the total
cost of title services is whether or not some of
the work must be done by an attorney. One
researcher noted that “[a] large fraction (nearly
25 percent) of the variance in how much bor-
rowers are charged for title services relates to
the state in which the borrower lives.”93 The
researcher did not identify the actual reasons
why title premiums, title examination fees and
attorneys’ fees in real estate transactions vary
from state to state, however.

Also, in most states, there are no reliable
statistics that would allow a person to deter-
mine with any reasonable certainty what the
“average” price of a title insurance policy is.
Studies that have sought to compile “average”
prices for title insurance have done so based
mostly on small data samples that were not
gathered in a systematic way for the purpose
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of obtaining a true “average” price.94 State in-
surance departments do not collect much data
from title insurers, and some commissioners
have little or no authority to collect such data.95

Some studies have acknowledged that there
are significant variations dictated by state law,
and particularly the role of the attorney in title
and closing functions, as mandated by the
state supreme court.96

In the author’s view, the most important
reasons for these differences have not even
been noted or considered in the various
government-sponsored studies. One very
important factor is losses. The three largest
sources of loss for title insurers are forgery
and fraud that cause title to fail, mechanic’s
liens filed after the policy date for which the
policy provides coverage, and escrow theft.
Some states have huge losses in one or more
of these three categories, while other states
have low losses of these types. States with
high losses from forgery, mechanic’s liens and
escrow theft also have higher title insurance
premiums. Those states include California,
New York, Florida, Nevada, Illinois, Michigan
and Missouri.

Most studies of title insurance have also
ignored the fact that real estate is highly cycli-
cal, and that title insurance claim expenses
are typically highest in the same years that
premiums earned are lower. Three studies
conducted in 2006 and 2007 ignored the
cyclicality of real estate and thus title insur-
ance, and pronounced the industry claims his-
tory as being “stable” or consistent.97 The de-
cade following those studies has proven that
title insurance losses are anything but stable,
with five major title insurers having ceased
operations altogether,98 and others having
merged or simply lost money for years on end.

Loss cycles are one factor in the greater is-
sue of the cyclicality of the real estate market,
which also affects revenue. The 2006 Florida
report did acknowledge that “title insurers are
impacted by the economic cycle and the
robustness of the housing market . . .”99

However, it studied losses for only the preced-
ing ten years, which were part of the longest
sustained real estate boom of recent
decades.100 The market crashed the following
year.

A 2010 report on the title insurance busi-
ness by A.M. Best explained that most title
insurers posted net losses in 2008, and that
the two states with the sharpest decline in
direct premiums written in the year 2009 were
Florida, which was down by 35 percent, and
Texas, which was down by 20 percent.101

A 2013 study by A.M. Best showed that the
combined operating costs and losses incurred
by title insurers exceeded income for the years
2007, 2008, 2009, 2010 and 2011, before re-
ceding to a composite ratio of 96 percent in
2012, whereas in the years just before the real
estate bubble burst, title insurers had com-
bined expenses and losses of between 91
percent and 99 percent of income.102

Perhaps the most important variable claim
loss factor is escrow theft. The theft of money
from a title company or attorney escrow ac-
count can cause a loss under a policy, or
under a closing protection letter, and in three
states the title insurer is strictly liable by stat-
ute for such thefts.

Florida has seen huge escrow theft losses.103

This is largely due to two factors: attorney
closers and easy access to the Caribbean.
Florida has experienced a greatly dispropor-
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tionate number of incidents in which attorneys
have stolen closing money and then fled the
country by boat. Most are never seen again,
and no money is ever recovered. Florida also
is one of only three states that make the title
insurer fully and automatically liable to repay
people whose escrowed money is stolen by a
title agent.104 This greatly compounds the
insurer’s liability.

The startling fact about escrow theft losses
is that, in most states, the title insurer covers
those losses without having any correspond-
ing premium, charge or loss reserve.105 Fur-
ther, escrow theft is not tracked as a category
of loss on the NAIC Form 9 form that title
insurers submit each year, and the ALTA Claim
Codes do not even identify such a loss as a
claim code.

The NAIC has studied escrow theft at length,
but has done nothing to date to protect in-
sureds or insurers from the risk.106 Title insur-
ers have recently acted resolutely to change
the practice of assuming escrow theft risk
without receipt of any corresponding premiums
that can be pooled to pay the associated
losses. Title insurers have sought and obtained
laws in about half of the states that allow them
to charge for the issuance of closing protec-
tion letters.107

A third factor is mechanic’s liens, which have
been recognized for decades as being the
largest or second-largest source of losses to
title insurers.108 These losses vary widely from
state to state.

Mechanic lien losses are largely dependent
on two factors that are outside of the control
of any title insurer: the degree to which state
law allows a lender to obtain priority for its

mortgage over mechanic’s liens that might
later be filed by an unpaid contractor or sup-
plier, and the proclivity in the state for a boom-
and-bust real estate development cycle.

Michigan and Wisconsin have notable pro-
tections by law giving a lender priority over
mechanic’s liens.

Missouri, Illinois and Idaho have laws de-
signed to give the construction lender little or
no priority over mechanic’s liens. The loss ex-
perience on this subject in the various states
correlates strongly to the statutory framework.

The second factor is a boom-or-bust real
estate development cycle. Several states are
notable for their history of explosive develop-
ment, followed by huge busts: Florida, Califor-
nia, Texas, Arizona and Nevada. Those five
states have suffered huge mechanic’s lien
losses from 2006 to the present, as well as in
earlier real estate bust periods.

Forgery is the third cause of large losses
suffered by title insurers. This risk also varies
widely from state to state. The risk of a forged
deed or mortgage is fundamental to title insur-
ance policy coverage. Forgery is often noted
as the number one “true” title risk—that is, a
risk that cannot in most cases be eliminated
by a review of real estate records. When a
deed or mortgage has been forged, it is void,
and the loss payable is the lesser of policy
limits or the value of the real estate. This is
known as a total loss. Total losses on title in-
surance policies are extremely rare, and are
considered cataclysmic.

Certain states have a history of large forgery
patterns. Those states include California, New
Jersey and Florida. Those three states have
suffered high losses. Researchers often note
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the low claims history in Iowa. Title people
have long recognized that Iowa sees almost
no forged deeds or other fraud because of the
state’s demographics: farmers live there, most
Iowans have lived in the same town for sev-
eral generations, there is little transience, and
most cities are small.

Another factor is whether a state permits
the insured to sue both under the policy’s
terms and in tort, for what is termed “abstrac-
tor liability.” States that allow abstractor liability
claims create higher loss payments on other-
wise comparable claims, which leads to in-
creases in premiums.109

The final major factor in the cost of title in-
surance that is related to claims experience is
the relative cost of litigation from state to state.
Title insurers pay about two-thirds of their
claim expenses to defend insureds in litigation.
States in which attorneys charge higher rates,
and in which litigation takes longer and is more
expensive, have higher claim losses, which in
turn increases title insurance premiums. Cali-
fornia, Florida, New York, New Jersey, Geor-
gia, Texas and Illinois are expensive states for
litigation.

There are other important factors that lead
to variations in the cost of title insurance but
that are not related to claim losses, and which
have never been systematically studied by
researchers.

One such factor is the effect of promulgated
or fixed policy rates versus free competition.
The studies admit that promulgated rate states
have higher premiums than those states that
allow free competition in rates, particularly the
scheduled-rate states.

Another factor that affects the cost of title in-

surance is that some states have adopted laws
that require title insurers to conduct a title
search and examination for a minimum length
of time, and some states also require a title
insurer to maintain a title plant for every county
in which it issues policies.110 States that require
a title insurer to spend more labor and expense
in searching and examining title increase the
cost of issuing policies.
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