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The Families First Coronavirus Response Act was passed in response to the 
spread of COVID-19 and remains in effect until December 31, 2020. This 
article reviews the key provisions affecting employers and plan sponsors.

A t the time of this writing, governors in many states have ordered their residents to 
stay at home and nonessential businesses to close in an effort to slow the spread of 
COVID-19. As employees stayed at home for various reasons related to COVID-19, 
including a loss of work, to care for children whose schools and places of care have 

closed, or to deal with health issues related to the coronavirus, Congress stepped in to provide 
some relief. 

President Trump signed the Families First Coronavirus Response Act (FFCRA) into law on 
March 18, 2020 to further efforts to reduce exposures to COVID-19 and mitigate the economic 
impact of the pandemic. Parts of FFCRA were later amended by the Coronavirus Aid, Relief, 
and Economic Security (CARES) Act, which became law on March 27, 2020.1

Because new guidance was being issued regularly at the time of publication, regulations 
may continue to change, and developments should be monitored. This article explores the 

impact FFCRA will have on employers and plan sponsors for the remainder of 2020 and, 
potentially, beyond. The law remains in effect through December 31, 2020, but the ef-

fects of the pandemic likely will last beyond the end of the year. Not only may the public 
health emergency last into 2021, but employers and plan sponsors will need to deal with 

ancillary effects, such as administering continuation health coverage under the Con-
solidated Omnibus Budget Reconciliation Act of 1985 (COBRA) and determining 

eligibility for benefits.
Generally, FFCRA enables free coronavirus testing, expands paid leave, and 

provides additional funding for Medicaid, unemployment benefits and food as-
sistance programs. 

Following are the key provisions for employers and plan sponsors.
1.  Group health plans and most insurers must cover COVID-19 testing and 

items and services related to testing without cost sharing, prior authoriza-
tion or other medical management requirements.2 

2.  Employers with fewer than 500 employees must provide two weeks of emer-
gency paid sick leave to employees who cannot work for certain reasons re-
lated to COVID-19 (referred to hereafter as paid sick leave).3

3.  Employers with fewer than 500 employees must extend paid Family and 
Medical Leave Act (FMLA) leave to employees who cannot work because 
they need to care for their children due to school and child-care center clo-
sures from COVID-19 (referred to hereafter as expanded FMLA).4

4.  Employers may receive payroll tax credits for providing the paid sick leave 
and expanded FMLA.5

The COVID-19 testing requirement took effect on March 18, 2020 and ends 
the earlier of the end of the public health emergency declared by the Secretary 
of Health and Human Services (HHS) or June 16, 2020, unless the Secretary 
of HHS extends the emergency declaration for additional 90-day periods.6 The 
paid sick leave and expanded FMLA requirements took effect on April 1, 2020 
and end on December 31, 2020.7
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Wis. All rights reserved. Statements or opinions expressed in this article are those of the author and 
do not necessarily represent the views or positions of the International Foundation, its officers, 
directors or staff. No further transmission or electronic distribution of this material is permitted. M A G A Z I N E
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Health Plan Coverage Requirements 
Group health plans and most health insurers must cover 

COVID-19 testing and visits for testing without cost sharing, 
prior authorization or other medical management require-
ments. Specifically, plans and insurers must cover and cannot 
impose cost sharing for the following.

1. In vitro diagnostic tests for COVID-19, including those 
approved by the Food and Drug Administration 
(FDA), provided on an emergency basis, developed by 
states or otherwise deemed appropriate by HHS 8

2.  Administration of the diagnostic tests
3. Items and services provided during an office visit (in-

cluding a telehealth visit), urgent care visit or emer-
gency room visit that result in an order for a test or its 
administration, to the extent the items and services 
relate to furnishing or administration of or evaluation 
for the test.9

At the time of publication, neither FFCRA nor the un-
derlying guidance require plans and insurers to cover treat-
ment, either before or after a COVID-19 diagnosis. However, 
numerous insurers have advised that they will be covering 
treatment without cost sharing and have begun asking their 
self-funded clients whether they would like to do the same. 

FFCRA also does not specifically state whether plans and 
insurers must provide coverage without cost sharing, prior 

authorization or other medical management both in and out 
of network. However, the Departments of HHS, Labor and 
Treasury have advised that services furnished by out-of-net-
work providers must also be covered.10 

Beyond this limited guidance, the extent of what group 
health plans must cover is uncertain. There are more out-
standing questions than answers. For example:

• Can a group health plan limit the number of CO-
VID-19 tests an individual receives?

• Can a group health plan limit the cost of out-of-net-
work visits that result in a test to the usual, customary 
and reasonable amount?

• Must a group health plan contract with a third-party 
telehealth platform (e.g., MDLive, LiveHealth Online, 
or Doctor on Demand) to provide telehealth visits in 
addition to providing virtual visits from a provider 
that a patient would normally visit in person?

Can High-Deductible Health Plans Provide 100% 
Coverage Before the Deductible?

High-deductible health plans (HDHPs) may fully cover 
health benefits associated with testing for and treatment of 
COVID-19, including FFCRA-mandated telehealth and 
other remote care services, before application of the deduct-
ible.11 All telehealth and other remote care services received 
on and after March 27, 2020 may be covered before applica-
tion of the deductible.12 

Do the Health Coverage Requirements Apply to 
Grandfathered Plans and Excepted Benefits Under the 
Affordable Care Act?

FFCRA does not distinguish between types of group 
health plans for the purposes of the COVID-19 testing re-
quirement. Rather, the law incorporates the Employee Re-
tirement Income Security Act (ERISA) and Internal Revenue 
Code definitions of group health plans: generally, an employ-
ee welfare benefit plan to the extent that the plan provides 
health care to employees, former employees or their depen-
dents.13 However, the HHS, Labor and Treasury departments  
have confirmed that COVID-19 testing requirements under 
FFCRA apply to both grandfathered and nongrandfathered 
plans under the Affordable Care Act (ACA) but do not ap-
ply to plans that qualify as excepted benefits, such as limited 
scope dental plans, limited scope vision plans and retiree-
only plans.14 

takeaways
• The Families First Coronavirus Response Act (FFCRA) was passed in 

March with the aim of slowing the spread of COVID-19 and mitigat-
ing the economic impact of the pandemic.

• FFCRA enables free coronavirus testing, expands paid leave, and 
provides additional funding for Medicaid, unemployment benefits 
and food assistance programs. 

• One of the key provisions of FFCRA is a requirement for group 
health plans and most insurers to cover COVID-19 testing and items 
and services related testing without cost sharing, prior authoriza-
tion or other medical management.

• The law requires employers with fewer than 500 employees to 
provide two weeks of emergency paid sick leave to employees who 
cannot work for certain reasons related to COVID-19 and to extend 
paid Family Medical Leave Act (FMLA) leave to employees who 
cannot work because they need to care for their children due to 
school and child-care center closures from COVID-19.

• FFCRA provides payroll tax credits for employers that provide the 
paid sick leave and expanded FMLA.
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Paid Leave Requirements
FFCRA provides for two types of paid leave—paid sick 

leave and expanded FMLA. Depending on the reason an em-
ployee needs leave, an employee can qualify for both types. 
Generally, all employees are eligible for two weeks (up to 80 
hours) of paid sick leave if they take leave for a qualifying 
reason (more detail on that below). Employees who have 
been employed for at least 30 days may also qualify for 12 
weeks of expanded FMLA, the first two weeks of which are 
unpaid.15 However, employees may substitute any other ac-
crued leave or, if qualified, use their paid sick leave to receive 
pay for the first two weeks.16 

Employers can elect to not provide paid sick leave or ex-
panded FMLA to employees who are health care providers or 
emergency responders.17

Employees will qualify for paid sick leave if they cannot 
work (or telework) for the following reasons.

1. The employee is subject to a federal, state, or local 
quarantine or isolation order related to COVID-19.

2. A health care provider advised the employee to self-
quarantine due to concerns related to COVID-19.

3. The employee is experiencing symptoms of COVID-19 
and is seeking a medical diagnosis.

4. The employee is caring for an individual who is subject 
to a federal, state, or local quarantine or isolation order 
related to COVID-19 or has been advised by a health 
care provider to self-quarantine due to concerns re-
lated to COVID-19.

5. The employee is caring for a child18 because the child's 
school or place of care is closed or a child-care pro-
vider is unavailable due to COVID-19 precautions, or

6. The employee is experiencing any other substantially 
similar condition specified by the Secretary of HHS, in 
consultation with the Secretaries of Treasury and La-
bor.19

Employees will qualify for expanded FMLA if they cannot 
work (or telework) because they are caring for a child whose 
school or place of care is closed or whose child-care provider 
is unavailable due to COVID-19 precautions.20

Which Private Sector Employers Are Subject to the FFCRA 
Paid Leave Requirements?

Employers with fewer than 500 employees must provide 
paid sick leave and expanded FMLA.21 However, an employ-
er with fewer than 50 employees is exempt from providing 

paid sick leave or expanded FMLA to employees who need 
to care for their child due to their school or place of care be-
ing closed because of COVID-19 precautions if complying 
would jeopardize the viability of the business as a going con-
cern.22 To qualify for this exemption, an authorized officer of 
the employer must determine the following.

1. Providing paid sick leave or expanded FMLA would 
result in the employer’s expenses and financial obliga-
tions exceeding available business revenues and cause 
the employer to cease operating at a minimal capacity.

2. The absence of the employees who are requesting paid 
sick leave or expanded FMLA would cause substantial 
risk to the financial health or operational capabilities of 
the employer because of the employees’ specialized 
skills, knowledge of the business or responsibilities, or

3. There are not sufficient workers who are able, willing 
and qualified and who will be available at the time and 
place needed to perform the labor or services provided 
by the employees requesting paid sick leave or ex-
panded FMLA, and the employees’ labor or services 
are needed for the employer to operate at a minimal 
capacity..23

The employer must maintain documentation of its deci-
sion that it qualifies to claim the exemption, but it does not 
need to send anything to the Department of Labor (DOL).24

Which Employees Count Toward the 500-Employee 
Threshold?

All employees employed within the U.S. at the time an 
employee is to take leave count toward the 500-employee 
threshold, including other employees on leave, temporary 
employees who are jointly employed with another employer 
(regardless of which entity carries them on payroll) and day 
laborers supplied by a temporary agency.25

An entity, such as a corporation, is typically considered a 
single employer, and only that entity's employees (including 
employees at any separate establishments or divisions) will 
count toward the 500-employee threshold.26 There are two 
exceptions to this general rule. First, if two entities are joint 
employers under the Fair Labor Standards Act (FLSA), all 
of their common employees count toward the 500-employee 
threshold.27 Second, if two or more entities meet the “inte-
grated employer” test under FMLA, employees of all of the 
integrated employer entities count toward the 500-employee 
threshold.28
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How Much Must an Employer Pay 
Employees for the Leave?

Employees who take leave for reasons 
1, 2 or 3 above must be paid the higher of 
their regular rate, the federal minimum 
wage to which the employee is entitled, 
or any state or local minimum wage to 
which the employee is entitled, up to a 
maximum of $511 per day and $5,110 
in the aggregate.29 Employees who take 
leave for reasons 4, 5 or 6 above must be 
paid at two-thirds of their regular rate, 
up to a maximum of $200 per day and 
$2,000 in the aggregate, for paid sick 
leave.30 Employees taking leave for rea-
son 5 must also be paid at two-thirds of 
their regular rate, up to a maximum of 
$200 per day and $10,000 in the aggre-
gate, for expanded FMLA.31

What Rights Do Employees Have 
Following Leave?

Employees have the right to return 
to their positions after returning from 
paid sick leave or expanded FMLA 
leave.32 However, that right to return is 
limited for expanded FMLA leave for 
key employees if necessary to prevent 
serious economic injury to the employ-
er, and when an employer with fewer 
than 25 employees must eliminate the 
position due to economic circumstanc-
es caused by COVID-19.33

What Documentation Can an 
Employer Require for Paid Sick Leave 
and Expanded FMLA?

Employers must keep appropriate 
documentation of an employee’s request 
for paid sick leave or expanded FMLA, 
whether it is approved or denied.34 This 
includes the employee’s name, the dates 
for which leave is requested, the reason 
for the leave, a statement from the em-
ployee that he or she is unable to work 

because of that reason, and documenta-
tion specified in forms, instructions and 
information from the Internal Revenue 
Service.35 If an employee is requesting 
leave due to a quarantine or isolation 
order or a health care provider’s recom-
mendation to self-quarantine, employ-
ers should also request the name of the 
government entity issuing the order or 
health care provider giving the advice to 
self-quarantine.36 Finally, if an employee 
is requesting leave due to a child’s school 
or place of care closing, employers 
should also request the child’s name, the 
name of the school or place of care that 
is closed, and a statement from the em-
ployee that no other suitable child care is 
available.37 The DOL has confirmed that 
an employee may provide this informa-
tion either orally or in writing, but if an 
employee provides information orally, 
the employer must document and main-
tain such information in its records.38 

Employers should retain this docu-
mentation in their records for a mini-
mum of four years or as long as they 
keep records for similar tax purposes.39 
Employers are not required to provide 
an employee with leave if the employee 
does not provide materials to support 
the tax credit.40

Employers can continue to require 
employees taking regular FMLA leave 
to provide the additional documenta-
tion allowed under FMLA certification 
rules.41 

Does an Employer Need to Continue 
Employees’ Group Health Plan 
Coverage During Paid Sick Leave or 
Expanded FMLA?

Employers must continue employ-
ees’ health coverage during their paid 
sick leave and/or expanded FMLA on 
the same conditions as coverage would 

have been provided if the employees 
had continued to work.42 Employees 
generally must continue to pay their 
portion of the premiums.

Must Employers Post a Notice?

All covered employers were required 
to post a notice provided by the DOL 
by April 1, 2020.43 The notice must be 
posted in a conspicuous place on the 
employer's premises or on an employee 
information internal or external web-
site, or it may be sent to employees via 
mail or email.44 If a covered employer 
hires an employee, the employer must 
also provide him or her with the no-
tice by mail, by email, or by posting the 
notice on the premises or an employee 
website.45

What If an Employer Closes, Needs to 
Lay Off or Furlough Employees, or 
Needs to Reduce Employees’ Hours?

If an employer sends employees 
home and stops paying them because 
it does not have work, the employees 
are not entitled to paid sick leave or 
expanded FMLA.46 For example, the 
employer might have closed the em-
ployees’ worksite because of a lack of 
business or because it was required to 
close pursuant to a federal, state or lo-
cal directive. This is true whether the 
employer closed before or after April 
1, 2020, even if the employee requested 
leave before the closure.

In addition, employees taking paid 
sick leave or expanded FMLA are still 
subject to employment actions, such as 
layoffs, that would have affected them 
regardless of whether they took leave.47 
The employer must be able to show that 
the employees would have been laid 
off even if they had not taken leave.48 
Employers are not required to pay paid 
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sick leave or expanded FMLA for employees they furlough 
because they do not have enough work or business.49 If an 
employer closes an employee’s worksite while he or she is on 
paid sick leave or expanded FMLA, the employer must pay 
for any leave the employee used before the closure, but the 
obligation ceases as of the date of the closure.50

Employees with reduced hours because the employer 
does not have work cannot use paid sick leave or expanded 
FMLA for the hours they are no longer scheduled to work.51 

However, employees may use paid sick leave or expanded 
FMLA if they cannot work their full schedule. In this case, 
the leave is calculated based on the employee’s work schedule 
before it was reduced.52

Employees who lose group health plan coverage because 
their hours are reduced, or they are laid off or furloughed, 
may be eligible to continue their coverage under COBRA.53 

Employees also may be able to continue their coverage under 
state continuation-of-coverage laws.

In general, COBRA applies to an employer’s group health 
plans if the employer had at least 20 employees on more 
than 50% of its typical business days in the prior calendar 
year. Employees are entitled to COBRA if they lose coverage 
due to a termination of employment or reduction in hours, 
among other reasons. Accordingly, employers that are sub-
ject to COBRA must offer COBRA continuation coverage 
for their group health plans to employees (and dependent 
spouses and children) who lose coverage due to a reduction 
in hours, layoff or furlough. Employees and dependents who 
lose coverage and are entitled to COBRA may decide to wait 
until the end of the 60-day COBRA election period to deter-
mine whether they will elect coverage.

Other Issues

Can Employees Affected by COVID-19 Change Their 
Cafeteria Plan Elections?

Employees can change their cafeteria plan elections un-
der the same circumstances as they could previously. The 
employer’s cafeteria plan document will list the events, com-
monly called life events, that allow a midyear change to an 
employee’s cafeteria plan elections. Because the expanded 
FMLA provisions in FFCRA are incorporated into the rest of 
FMLA, employees can take the same actions with respect to 
their cafeteria plan elections as they would for another type 
of FMLA leave, including revoking existing elections.54

Employees may be particularly interested in changing 
their dependent care flexible spending account (DCAP) 
elections. Provided an employer’s cafeteria plan allows, em-
ployees may change their DCAP election if there is a change 
in the cost of a care provider, if the employee changes care 
providers or if an employee’s work schedule changes.55 

How Does FFCRA Affect an Applicable Large Employer’s 
Obligations Under ACA?

Applicable large employer (ALE) status is determined 
as of the prior calendar year.56 Accordingly, an employer 
that must furlough employees due to the COVID-19 pan-
demic and, as a result, has fewer than 50 employees will 
remain an ALE for 2020. Employers that qualify as ALEs 
must continue to offer minimum essential coverage that is 
affordable and provides minimum value to full-time em-
ployees and their dependent children during a full-time 
employee’s paid sick leave and expanded FMLA or risk 
ACA penalties.57

Further, ALEs that utilize the lookback measurement 
method of determining full-time employee status must 
credit hours of service for the period of paid sick leave and 
expanded FMLA for the current measurement period.58 For 
ALEs that are not subject to FFCRA, any unpaid FMLA qual-
ifies as special unpaid leave, and the period of special unpaid 
leave must be either removed from the measurement period 
calculation or hours must be credited to the employee.59

Conclusion
Employers and plan sponsors are feeling the far-reaching 

effects of COVID-19, not least among them trying to un-
derstand and comply with FFCRA requirements. Employers 
and plan sponsors should continue to monitor developments 
since new regulations may be issued surrounding FFCRA 
and other laws passed in the wake of the COVID-19 pan-
demic. 

learn more
Education
Understanding the Families First Coronavirus Response Act 
of 2020
On-demand webcast
Visit www.ifebp.org/webcasts for more information.
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