
benefits magazine january/february 202436

Selected Problems With Reciprocity

No Magic Wand:
by | Michael T. Joliat 



january/february 2024 benefits magazine 37

Multiemployer employee benefit plans have a long 
history of using reciprocity agreements to provide 
benefits to mobile workers. How can plans avoid 

legal trouble with these arrangements?

Selected Problems With Reciprocity

No Magic Wand: Reproduced with permission from Benefits Magazine, 
Volume 61, No. 1, January/February 2024, pages 36-
42, published by the International Foundation of Em-
ployee Benefit Plans (www.ifebp.org), Brookfield, Wis. 
All rights reserved. Statements or opinions expressed 
in this article are those of the author and do not nec-
essarily represent the views or positions of the Inter-
national Foundation, its officers, directors or staff. No 
further transmission or electronic distribution of this 
material is permitted. 
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reciprocity agreements

T
ravel today is easier than ever.1 Information is more 
readily available. Connections are more easily 
made. Transportation is less expensive. As barriers 
to travel fall, employees and employers travel farther 

from home in search of work, better work or better pay. Mul-
tiemployer employee benefit plans have a long history of pro-
viding benefits to mobile employees.2 Travelers—employees 
who work outside the jurisdiction of the local unions where 
they are members—have long been a challenge for multiem-
ployer plans.3 

Often, a job in an away jurisdiction does not last long 
enough for travelers to become eligible for benefits under 
the multiemployer plans of the away jurisdiction.4 To coun-
ter that problem, many plans enter reciprocity agreements 
whereby travelers can have certain employee benefit plan 
contributions earned while traveling transferred back to 
their home plans. This reduces the chance of forfeiture of re-
tirement benefits and increases the chance of continuity in 
health benefits.5 Reciprocity is frequently used in the build-
ing trades.

Plans are not required to enter reciprocity agreements6 
and they occur only by written agreement between plans.7 
Trustees can choose which plans, if any, they wish to recipro-
cate with. For instance, if a traveler and an employer made a 
private agreement that contributions would be reciprocated 
to the traveler’s home plans, that agreement would not bind 
any plan to reciprocate. 

Some international unions have encouraged the adop-
tion of a multilateral reciprocity agreement that establishes 
reciprocity among all signatory plans.8-10 These multilateral 
agreements are optional, but many plans choose to partici-
pate since they may ease the burden of maintaining and ad-
ministering numerous reciprocity arrangements. 

Key features of reciprocity typically include the following:
• The away plan transfers all (100%) of the contribu-

tions it receives for a traveler to the traveler’s home 
plan. The home plan provides benefits based on those 
contributions in the same manner that it would if the 
contributions had been earned in the home jurisdic-
tion. 

• Reciprocity is strictly health plan to health plan and 
retirement plan to retirement plan. Many defined con-
tribution (DC) retirement plans do not reciprocate 
with defined benefit (DB) retirement plans and vice 
versa. Other types of plans, such as apprenticeship 
plans and vacation plans, rarely reciprocate. Fringe 
benefit funds that are not governed by the Employee 
Retirement Income Security Act (ERISA), e.g., market 
recovery funds and industry promotion funds, typi-
cally do not reciprocate.

As beneficial as reciprocity can be to both employers and 
employees, it is not perfect. It is not a magic wand that ren-
ders work performed in an away jurisdiction the equivalent 
of work performed in a home jurisdiction. For those employ-
ers and employees who act on a mistaken understanding of 
reciprocity, the result can be shocking. As worker mobility 
grows and the use of reciprocity agreements increases, plans 
may encounter more problems and, potentially, litigation 
over these agreements. This article describes some common 
misunderstandings of reciprocity, disastrous “solutions” to 
avoid, and practical solutions to mitigate problems and avoid 
costly litigation. 

Reciprocity Is an Excellent  
but Imperfect Innovation

Reciprocity is imperfect. The following example illustrates 
some of the difficulties.11 Suppose a collectively bargained 
employee works in an away jurisdiction. The multiemployer 
plans of both the away local and the home local are signa-
tory to nationwide multilateral reciprocity agreements.12 The 
table provides details about the hypothetical plans and con-
tributions.13

takeaways
• Many multiemployer employee benefit plans use reciprocity agree-

ments to allow workers to have benefit contributions earned by 
traveling workers transferred back to their home plans.

• Reciprocity agreements allow employees to travel with minimal 
economic loss and inconvenience, but plans may misunderstand 
how they work.

• When a worker’s home and away plans require different contribu-
tions to different plans, employers and plans should consult coun-
sel regarding how to legally level benefits between jurisdictions. 

• Plan fiduciaries can reduce their risks in connection with reciprocity 
by requiring travelers to sign a reciprocity authorization agreement 
that includes a waiver of claims against the plan.

• Plan fiduciaries should establish policies to ensure that they have a 
sensible and defensible reciprocity program.



january/february 2024 benefits magazine 39

As the table shows, the away juris-
diction fringe benefit package consists 
in large part of a modest health plan 
contribution and a DC retirement plan 
contribution. The traveler’s home ju-
risdiction has a much greater health 
plan contribution and a DB retirement 
plan contribution. The away health 
plan contribution will be reciprocated. 
However, because it is $4 per hour less 
than the contribution for the traveler’s 
home plan, the traveler may lose cov-
erage under the home health plan de-
spite reciprocity. The remaining plans 
and funds do not reciprocate.14 In the 
end, only one of the seven away plans 
reciprocates, resulting in just $7 of the 
$25 fringe benefit package being recip-
rocated to the home plans. 

This example demonstrates how 
reciprocity—even under the favorable 
auspices of national multilateral reci-
procity agreements—can fall far short 
of ideal.15 This shortcoming has led em-
ployees and employers to antics of all 
kinds. Unfortunately, many “solutions” 

to this problem can lead to expensive 
litigation.

The Law of Reciprocity
No statutes or regulations specifi-

cally regulate reciprocity, even though 
it has been in practice for 70 years and 
multiemployer plans today collectively 
transfer billions of dollars each year.16 
Without any express exceptions for rec-
iprocity in the law, the laws that apply to 
the payment, receipt and collection of 
employee benefit contributions under a 
collective bargaining agreement (CBA) 
apply regardless of whether reciprocity 
is involved. This impacts travelers, their 
employers and multiemployer plans in 
unexpected ways.

Problem 1:  
Transfer Authorization

Suppose the hypothetical sce-
nario above changes slightly and the 
away DC plan agrees to reciprocate 
with the home DB plan. The traveler 
works continuously in the away ju-

risdiction for a decade, then retires. 
All the while, the away plan recipro-
cates more than $1,500 per month to 
the home plan for the traveler. Un-
beknownst to the fiduciaries of the 
away plan, the home plan has serious 
funding issues. Of the $10 per hour 
reciprocated to the DB plan in the 
traveler’s home jurisdiction, less than 
half generates additional accruals. 
Had the away plan retained the con-
tributions, the traveler would have 
had an account with the away plan 
worth $300,000 upon retirement. In-
stead, the traveler has pension accru-
als under the home plan with a pres-
ent value at retirement of $150,000. 

When a multiemployer plan receives 
contributions on an individual’s behalf 
under a CBA, that individual becomes 
a plan participant.17 It is difficult to rec-
oncile a plan fiduciary’s duties under 
ERISA with the idea that a plan fidu-
ciary may absolve itself of responsibility 
toward a participant simply by transfer-
ring contributions to another plan with-

reciprocity agreements

TABLE
Comparison of Contributions for Hypothetical Away and Home Multiemployer Benefit Plans

Plan Type Away Fringes Home Fringes A-H Reciprocity? $ Reciprocated

Health $7 $11 Yes $7

Defined Benefit $0 $9 No $0

Defined Contribution $10 $0 No $0

National Pension $3 $0 No $0

Apprentice $3 $3 No $0

Vacation $1 $2 No $0

Industry Promotion $.50 $0 No $0

Market Recovery $.50 $0 No $0

Total $25 $25 $7
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out evaluating the recipient plan.18, 19  
From this, litigation may follow.

The hypothetical traveler may sue 
the fiduciaries of the away plan, assert-
ing that reciprocating contributions to 
the home plan was a breach of fiduciary 
duty under ERISA. The traveler argues 
that the away plan fiduciaries breached 
their duty of loyalty by reciprocat-
ing against his wishes and that they 
breached their duty of prudence by re-
ciprocating to an obviously distressed 
plan. How are the fiduciaries of the 
away plan to defend themselves?

This potential lawsuit raises many 
questions. Can a plan reciprocate with-
out an individual’s express written di-
rection? Do plan fiduciaries have a duty 
to determine whether reciprocating is 
in an individual’s interests? If so, does 
it matter whether an individual has di-
rected the plan to reciprocate?

Congress, the Department of Labor 
(DOL) and the courts have not answered 
these questions. However, it would al-
most certainly be crucial in some cir-
cumstances to have a written record 
that a traveler explicitly authorized 
reciprocity. Courts err strongly on the 
side of protecting employee benefits. 
Because liability can depend on wheth-
er a plan has a record that a traveler ex-
plicitly authorized reciprocity, caution 
favors requiring all travelers to enter a 
written reciprocity authorization agree-
ment. 

Problem 1: Solutions
A plan may reduce the chance of 

litigation over reciprocity and have a 
strong defense by instituting a process 
for obtaining reciprocity authorization 
agreements from participants before 
transferring contributions out. The Su-
preme Court has ruled that a partici-

pant’s knowing and voluntary waiver 
of ERISA benefits does not violate 
ERISA.20 Plans should, therefore, re-
quire reciprocity authorization agree-
ments and include a waiver of all claims 
against the plan in the agreement.

Plan fiduciaries should also consid-
er their plan’s reciprocity practices as a 
whole. To avoid the haphazard results 
of administering reciprocity with infor-
mal practices, plan fiduciaries should 
develop written reciprocity policies 
alongside their reciprocity authoriza-
tion agreements.

Problem 2: Self-Help
Suppose the traveler’s home em-

ployer secures a project in the away ju-
risdiction and asks the traveler to work 
on the project. Reciprocity does not put 
the traveler in the same economic posi-
tion as working in the home jurisdic-
tion. The loss of value for fringe benefit 
contributions will be significant and 
may outweigh any incentives the em-
ployer can realistically provide. What 
should the parties do? 

It is not a solution for the employer 
to unilaterally bypass reciprocity and 
pay directly to the home funds. The 
away plans will audit the employer, 
discover the lack of contributions for 
the traveler and sue to collect. Neither 
the possibility of “double” contribu-
tions nor an oral agreement are viable 
defenses for the employer. The likely 
outcome is that the employer will ulti-
mately pay double (plus the away plans’ 
litigation costs) when the away plans 
come knocking to collect.21, 22

Another approach some have taken 
is to overpay away plans. In the sce-
nario where the away health plan con-
tribution is $4 less than the home plan 
contribution, the parties may believe 

they can solve this problem by having 
the employer overpay the away plan by 
$4 per hour. However, the away plan 
may still only reciprocate $7 per hour. 
More importantly, every monthly over-
payment is a separate felony violation 
of LMRA Section 302, which carries a 
potential penalty of up to five years in 
prison and $15,000. In short, overpay-
ment is not a good solution.

Problem 2: Solutions
Differences between an away fringe 

benefit package and a home pack-
age may be legally addressed globally, 
through the away CBA, or plan by plan, 
with participation agreements. Neither 
of these approaches, however, is easy to 
implement.

An employer and an away local 
union may agree in their CBA that the 
employer may make fringe benefit con-
tributions for travelers directly to their 
home plans. Under such a CBA, the 
employer would have no exposure to a 
delinquency action by the away plans. 
This concept has been in very limited 
practice for years.23 It may be attrac-
tive in concept, but its limited adoption 
suggests that many bargaining parties 
are unwilling or unable to agree on 
such a provision.

To address a contribution discrep-
ancy between two plans, an employer 
can enter a participation agreement 
with a home plan to pay the differ-
ence directly to the home plan. This 
option does not violate LMRA 302 or 
ERISA.24 Applying this to the hypothet-
ical above, the employer could enter a 
participation agreement with the home 
plan to pay $4 per hour that the traveler 
works in the away jurisdiction. When 
combined with the $7 per hour contri-
butions reciprocated by the away health 

reciprocity agreements
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plan, the aggregate contributions for the traveler would be 
$11 per hour—the equivalent of working in the traveler’s 
home jurisdiction. Of course, the lag in reciprocity can still 
be a problem. And this option means the employer’s total 
cost for the away fringe benefit package is $29 rather than 
$25. The employer may find the increase in cost uneconomic. 
This option is theoretically possible, but plan fiduciaries who 
explore this concept in earnest may find themselves heading 
down the proverbial rabbit hole.

The most practical and universal solution to Problem 2 
is awareness and acceptance. The law of contributions often 
makes it impossible for reciprocity to deliver to travelers 
fringe benefit packages that have comparable value to their 
home plans. Useful as reciprocity is, it is a limited tool best 
suited to travel between jurisdictions with similar economic 
conditions and member preferences.

Actions Plan Fiduciaries Can  
Take to Avoid Reciprocity Problems

Reciprocity tends to function quietly in the background, 
out of sight, out of mind. The fact that something has not 
gone wrong, however, does not mean it will not go wrong.25 
The number of travelers—and the risk associated with reci-
procity—will only increase with time. Multiemployer plan 
fiduciaries who have not recently, or not ever, reviewed their 
reciprocity policies, forms and practices should consider do-
ing so.

When reviewing or designing reciprocity policies, it is 
important to be aware of the contractual obligations and ad-
ministrative necessities the plan has under all its reciprocity 
agreements. The aim should be to work within those con-
straints to design a sensible and defensible reciprocity pro-
gram.26 A reciprocity policy may address the following prac-
tical questions.

• What guidelines will the plan follow when considering 
requests to enter new reciprocity agreements?

• Will the plan reciprocate with plans of the same gen-
eral type or only with plans of the exact same kind 
(e.g., DC to DB, or only DC to DC; health reimburse-
ment arrangement (HRA) to comprehensive medical, 
or only HRA to HRA)?

• Will the plan’s reciprocity authorization agreements 
last indefinitely, or will they expire?

• How does a traveler revoke or modify a reciprocity au-
thorization agreement?

• Will the plan reciprocate contributions that were re-
ceived before the plan had a reciprocity agreement in 
place with the away plan?

• If the plan terminates a reciprocity agreement, will it 
reciprocate contributions received after the termina-
tion for work performed before the termination?

• Will the fund allow retroactive reciprocity authoriza-
tion (i.e., reciprocity of contributions the plan received 
before it received a signed reciprocity authorization)? 
If so,
–How far back can retroactive authorization reach?
–If the contributions to be reciprocated were invested 

while the plan held them, what happens to invest-
ment gains? 

–If the plan experienced an investment loss on the 
contributions, will it reduce the reciprocated amount 
accordingly?

–If the plan is a health plan and it provided coverage 
attributable to part of the contributions reciprocated, 
will it still reciprocate? If so, how much? What if the 
plan provided coverage but there were no claims?

• What happens if an employer is delinquent with re-
spect to contributions that would have been recipro-
cated if timely received?

• If the plan collects on a delinquency with respect to 
contributions that would have been reciprocated if 
timely received, what, if anything, will it reciprocate 
from the collection proceeds? Will interest and liqui-
dated damages be reciprocated? Will part of the ex-
penses of collection be deducted? What happens if the 
plan settles a delinquency claim for less than the full 
amount due?

• How will the plan handle complaints about reciprocity 
by individuals? Will the plan treat them like claims for 
benefits? Will there be a separate procedure? Or will 
the plan disregard reciprocity complaints by individu-
als and only recognize complaints by plans?

learn more
Education
70th Annual Employee Benefits Conference 
November 10-13, San Diego, California 
Visit www.ifebp.org/usannual for more information.
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These are merely representative questions. A reciprocity 
policy could address many more. Trustees should involve 
the administrator and fund counsel in addressing reciproc-
ity issues to help them focus on the questions that are most 
relevant to the plan. 

The views expressed in this article are exclusively those of 
the author.
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