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1. Current Socio-economic, Political 
and Legal Climate; Context Matters
1.1 “Gig” economy and Other technological 
advances
While the ‘gig’ economy typically evokes images of an 
employment marketplace that has only recently come about 
due to the proliferation of technology, it has been present 
for quite some time in the form of an increasing number of 
independent contractor relationships. Unfortunately, there is 
no one way to define ‘independent contractor’ in Wisconsin, 
and the determination as to who is properly classified as 
such—as opposed to being an ‘employee’—differs depend-
ing on the law under which the relationship is being evalu-
ated. Common law, the Wisconsin Worker’s Compensation 
Act (Wis. Stat. § 102.08), the Wisconsin Unemployment 
Insurance Law (Wis. Stat. § 108.02(12)(bm)), and Wiscon-
sin’s wage and hour laws all define the term ‘independent 
contractor’ somewhat differently. Whether an individual is 
properly considered an independent contractor pursuant to 
any of those laws can be significant in establishing a com-
pany’s legal obligations and liabilities.

The common law test is used to determine whether, under 
tort law, an employer can be held liable for tortious actions 
committed by a worker. With the exception of non-delega-
ble duties, employers will generally not be held vicariously 
liable for acts committed by independent contractors. The 
Wisconsin Worker’s Compensation Act and the Wisconsin 
Unemployment Insurance Law cover only employees, so 
employers are not required to obtain worker’s compensa-
tion insurance coverage or pay unemployment insurance 
and other payroll taxes for independent contractors. Simi-
larly, Wisconsin’s wage and hour laws, which address matters 
such as overtime, minimum wage and meal/rest breaks, do 
not apply to independent contractors. Independent contrac-
tor status is also governed by federal laws enforced by the 
Department of Labor and the Internal Revenue Service. 

Wisconsin does, however, have a statute that governs trans-
portation network companies, such as ride-share companies. 
Although this law is not focused specifically on the employ-
ment aspect of these companies and their drivers, it explicitly 
states that such a company is “not considered to control, 
direct, or manage” the drivers who participate in its network 
(Wis. Stat. § 440.41(2)). 

Regardless of the type of industry involved, a company that 
wishes to establish a presence in Wisconsin should ensure 
that its independent contractors—including its ‘gig’ work-
ers—are properly classified as such. Misclassification of 
workers has become a focus of regulators and lawmakers, 
and employers who do not take care to ensure that their 
workers have the proper status may be subject to fines, pen-
alties and lawsuits.

1.2 “Me too” and Other Movements
Although the ‘Me Too’ movement has garnered a great deal 
of attention both within and outside of the United States, 
it has not fundamentally altered the Wisconsin or federal 
laws that govern sexual harassment in the workplace. The 
movement has, however, brought heightened awareness to 
this issue, and it is no coincidence that complaints of sexual 
harassment are on the rise. 

To help curtail this trend, employers should have in place a 
policy that confirms that the company will not tolerate illegal 
workplace harassment and that sets forth a process by which 
employees are able to report such behavior. A policy should 
list more than one individual to whom harassment may 
be reported, as the designation of only one individual (for 
example, the immediate supervisor) leaves open the possibil-
ity that a complainant may be required to report harassment 
to the very person who committed the harassment.

Equally important is the employer’s investigation of these 
complaints, which should be conducted as promptly, thor-
oughly and discreetly as possible. Employers should ensure 
that such complaints are taken seriously and that appropriate 
remedial action, whether it be termination or a lesser form 
of discipline, is taken.

1.3 decline in Union Membership
Union membership, as a whole, has been declining in the 
United States since the 1980s, and Wisconsin has witnessed 
this same trend. Wisconsin is a ‘right-to-work’ state, mean-
ing employees cannot be compelled to join a union or pay 
union dues (Wis. Stat. § 111.04(3)(a)). However, recent 
changes in the political leadership within the state may affect 
the popularity and influence of unions in the near future. See 
2.4 Collective Bargaining relationship or Union Organi-
zational Campaign for an additional discussion of union-
specific issues.

1.4 National Labor relations Board
Unions in the private sector are governed, on a national 
level, by the National Labor Relations Act. The National 
Labor Relations Board (‘NLRB’) is comprised of five mem-
bers appointed by the President. Shifting Board member-
ship leads to frequent changes in how the relevant laws 
and regulations are interpreted. Republican presidents, for 
example, generally appoint members who are more likely to 
rule in favor of employers, while Democrat presidents tend 
to appoint those who will render more employee-friendly 
decisions. 

Neither Wisconsin law, nor the political climate of the state, 
affects the Board or its decision-making process.



LaW aNd PraCtICe  WISCONSIN

5

2. Nature and Import of the 
relationship
2.1 defining and Understanding the relationship
employment
Generally speaking, an employee is one who is “employed 
to perform services for another in his affairs and who... is 
subject to the other’s control or right of control”. Heims v. 
Hanke, 5 Wis. 2d 465, 468, 93 N.W.2d 455 (1958) (adopting 
Restatement (Second) of Agency § 220 (1958)), overruled on 
other grounds by Butzow v. Wausau Mem’l Hosp., 51 Wis. 2d 
281, 187 N.W.2d 349 (1971). This type of relationship is ideal 
for entities that want to control the processes those working 
for it use to achieve the organization’s goals.

Wisconsin, like many other states, is an ‘at-will’ employment 
state. This means an employer may end a relationship with 
an employee for any reason within the bounds of the law. An 
employer can forgo an at-will relationship by entering into 
an employment contract that restricts the employer’s ability 
to terminate an employee. 

Limiting an employer’s ability to terminate an employee 
opens the entity to a breach of contract claim if the employer 
terminates the employee for a reason other than one permit-
ted under the contract. 

Joint employment
Wisconsin law recognizes circumstances in which two 
employers may be legally responsible for actions taken 
against a single employee. This is called joint employment. 
One common example of joint employment is when a tem-
porary employment agency places an employee with another 
employer. If the temporary agency and its customer both 
control important aspects of the employment relationship, 
the two organizations may be considered joint employers 
and could both be held liable for any legal violations involv-
ing the employee. 

Global entities should be aware of the potential risks associ-
ated with being a joint employer. 

Franchising
Franchising allows an organization to distribute products 
or services under its own trademark or name using a pre-
determined system set by the franchisor. Franchisees often 
pay a fee in exchange for the right to run a business using 
the franchisor’s name and business model. In exchange, the 
franchisor will provide the franchisee with training, supplies 
and other guidelines on how to do business. 

To maintain uniform standards amongst franchisees, fran-
chisors often include quality control mechanisms in their 
franchise agreements. Because the franchisor maintains 
some control over the franchisee and, in turn, its employ-
ees, some states view franchisor-franchisee relationships as a 

type of joint employment relationship. Wisconsin law actu-
ally protects franchisors from this categorization by provid-
ing that a franchisor will not be treated as a joint employer 
for purposes such as unemployment insurance, employment 
discrimination, and minimum wage and wage payments, 
simply because it enforces quality control standards (Wis. 
Stat. § 104.015).

Independent Contractors
Organizations throughout the United States have begun to 
forgo the traditional employment relationship in favor of 
utilizing independent contractors. Independent contractors 
often do the job an employee would otherwise do, but, unlike 
traditional employees, are not under the employer’s control. 
By choosing to use independent contractors, organizations 
can control the final product but not the method used to 
reach that outcome. 

While there are some benefits to using independent con-
tractors over employees—for instance, the contractor takes 
on much of the production cost—an organization looking 
to control the process workers use to achieve the final out-
come may want to concede that its workers are its employees. 
Organizations looking to implement a ‘gig’ economy model 
and use independent contractors need to focus on outcome 
and not on process. For more information about the gig 
economy, see 1.1 “Gig” economy and Other technologi-
cal advances. 

2.2 alternative approaches to defining, 
Structuring and Implementing the Basic Nature of 
the entity
at-Will employment
Wisconsin, like most states, is an at-will employment state.. 
For more information on at-will employment, see 2.1 defin-
ing and Understanding the relationship. 

At-will employment issues may arise in the context of 
employee handbooks. Generally speaking, an employee 
handbook is a guide that outlines an employer’s rules, 
policies, and expectations for its employees. However, certain 
language can sometimes inadvertently transform an employee 
handbook from a set of guidelines into an enforceable 
contract. Wisconsin employers who want to maintain at–
will employment relationships should be cautious when 
drafting employee handbooks and should include a clause 
affirming the at-will nature of its employment relationships. 
If an employer wants to implement contractually binding 
policies such as confidentiality or non-compete agreements, 
it should do so in a separate document, and that document 
should also affirm the at-will nature of the employment 
relationship.

Wage and Hour Laws
The federal Fair Labor Standards Act (‘FLSA’) and Wiscon-
sin’s wage and hour laws govern Wisconsin employers. The 
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Department of Workforce Development (‘DWD’) adminis-
ters Wisconsin’s wage and hour laws. Entities operating in 
Wisconsin should familiarize themselves with the DWD’s 
website: https://dwd.wisconsin.gov.

Wisconsin’s minimum wage is the same as the federal mini-
mum wage: USD7.25 per hour for non-tipped employees. 
Wisconsin’s minimum wage coverage applies to nearly all 
private-sector employees, making its coverage more robust 
than the FLSA.

Like the FLSA, Wisconsin’s overtime law does exempt certain 
employees from overtime pay, including executive, admin-
istrative, or professional employees, as well as outside sales 
personnel. If an employee does not qualify for one of the 
exempt categories, then the employer must pay the employee 
at least one-and-a-half times the amount of the employee’s 
normal hourly wage for any time worked over the stand-
ard 40 hours in a seven-day workweek. Employers should 
ensure employees are correctly classified as exempt or non-
exempt. Misclassification may lead to increased legal expo-
sure. Global entities should also remember that employees 
who are exempt from the overtime laws are likely not exempt 
from Wisconsin’s minimum wage law and should be paid a 
minimum of USD7.25 per hour.

Wisconsin is not immune from calls for state and federal 
legislatures to raise the minimum wage to USD15.00 per 
hour. Thus far, only a handful of states or municipalities have 
passed legislation raising the minimum wage to USD15.00. 
Wisconsin’s current political makeup makes it unlikely 
that the state legislature will implement such a minimum 
wage increase. If the political makeup of the state legislature 
changes from a Republican majority to a Democrat majority, 
a minimum wage increase might occur. 

employees, Independent Contractors and Union 
employees
Section 2.1 defining and Understanding the relationship 
outlines the various Wisconsin rules and regulations that 
affect different types of work relationships. An employer 
should consider these nuances when deciding how to struc-
ture its organization and those who serve it.

2.3 Immigration and related Foreign Workers
Global entities should look to US federal immigration law 
when forming a Wisconsin entity and hiring international 
workers. There are several different types of visas for foreign 
workers in the United States, each with its own application 
process and rules. When hiring a non-US citizen, employ-
ers should verify the individual’s legal status so as to comply 
with federal immigration law. An employer should not hire 
someone if the potential employee cannot verify his legal 
status. Finally, it is illegal for Wisconsin employers to dis-
criminate against someone in the hiring, firing, recruitment, 
or referral process because of his or her citizenship status.

Currently, there is a heightened focus on immigration law 
and policies on a national and state level. Global entities 
should note that federal immigration law is in flux and rules 
and regulations currently in place may change in the near 
future. 

More information on foreign workers in the United States 
can be found here: https://www.uscis.gov/working-us.

2.4 Collective Bargaining relationship or Union 
Organizational Campaign
Wisconsin is a right-to-work state, meaning private sector 
employees are not required to join a union or to pay union 
dues (Wis. Stat. § 111.04(3)(a)). This rule does not extend to 
public employees. Wisconsin’s right-to-work law has come 
under several legal challenges, to date all unsuccessful. 

Agreements between employers and unions, known as col-
lective bargaining agreements (‘CBA’), are largely governed 
by the National Labor Relations Act (‘NLRA’) and, when 
called for, are reviewed by the National Labor Relations 
Board (‘NLRB’). Under the NLRA, an entity acquiring a 
business may or may not be required to assume the seller’s 
CBA(s). Whether an acquiring entity must adopt a CBA 
depends on the nature of the transaction and the language 
in the seller’s CBA. An acquiring entity purchasing stock is 
probably bound by the seller’s CBA. In contrast, an organiza-
tion acquiring a company through an asset purchase may be 
able to negotiate a new CBA with the union. An even more 
fundamental issue is whether the acquiring entity must rec-
ognize an incumbent union.

3. Interviewing Process

3.1 Legal and Practical Constraints
Many pre-employment inquiries are governed nationally 
by federal laws including the Fair Credit Reporting Act 
(‘FCRA’), the Americans with Disabilities Act (‘ADA’), the 
Genetic Information Nondiscrimination Act (‘GINA’), and 
Title VII of the Civil Rights Act of 1964. 

Under FCRA, employers are permitted to run a credit check 
on prospective employees by obtaining a ‘consumer report’ 
from any number of consumer reporting agencies. In order 
to do so, however, an employer must, among other things, 
obtain written consent from the applicant and, if the infor-
mation that appears on that report leads the employer to 
decline making an offer of employment, it must also provide 
the applicant with an adverse action notice. These require-
ments, while not complex, are quite specific, and failure to 
comply with seemingly minor technical aspects of the law 
may result in a lawsuit.

Under the ADA, an employer is barred during the pre-offer 
period from asking an applicant questions that are likely 

https://dwd.wisconsin.gov
https://www.uscis.gov/working-us
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to lead the applicant to reveal the existence of a disability. 
Even if an applicant has an obvious disability, an employer 
is generally prohibited from asking him or her whether a 
reasonable accommodation is required to perform the essen-
tial functions of the job. After an offer of employment has 
been made, the employer may ask the applicant to undergo 
a medical examination, provided the employer typically asks 
the same of other applicants. 

GINA contains similar restrictions and forbids employers 
from requesting genetic information about applicants other 
than in specific, narrow circumstances.

Title VII does not specifically articulate the types of infor-
mation employers can and cannot solicit during the hiring 
process. However, it does make it illegal to discriminate 
against an applicant on the basis of his or her race, color, 
religion, sex, or national origin. Similarly, employers are 
prohibited from discriminating against applicants based on 
their age, genetic information, or disability under the Age 
Discrimination in Employment Act, GINA, and the ADA, 
respectively. The Wisconsin Fair Employment Act, the state 
anti-discrimination law, lists the following as protected cat-
egories, the basis upon which discrimination is unlawful: 
“age, race, creed, color, disability, marital status, sex, national 
origin, ancestry, sexual orientation, arrest record, conviction 
record, military service, use or nonuse of lawful products 
off the employer’s premises during nonworking hours, or 
declining to attend a meeting or to participate in any com-
munication about religious matters or political matters” 
(Wis. Stat. § 111.321).

In Wisconsin, employers are expressly permitted, pursuant to 
recent legislation, to ask applicants about their salary history 
(Wis. Stat. § 103.36(1)–(2)). There is also no statewide ban 
on asking applicants about their criminal history, though a 
City of Madison ordinance prohibits certain employers who 
have contracts with the city from inquiring about arrest and 
conviction records (Madison, Wis., Code of Ordinances § 
39.03 (2019)). Employers may not, in most circumstances, 
inquire about an applicant’s past arrest record. Pending 
charges and convictions, however, may be addressed, but 
how such information is used may lead to liability.

Social media and employee privacy have become popular 
topics of discussion, perhaps in large part due to the promi-
nence of technology in people’s personal and professional 
lives. To that end, the Wisconsin legislature enacted a law 
that restricts an employer’s ability to compel certain infor-
mation during either the application or employment stage 
(Wis. Stat. § 111.322). Under state law, employers cannot 
ask that employees or applicants disclose their username 
and password or other information that would grant the 
employer access to their social media accounts.

4. terms of the relationship

4.1 restrictive Covenants
One type of restrictive covenant recognized in Wisconsin, 
known as a non-compete agreement, prevents an employ-
ee from working in a substantially similar position for an 
employer’s direct competitor for a specific period of time 
after his or her employment ends. Another type of restric-
tive covenant prevents a former employee from soliciting 
customers for a specific period of time after employment 
ends. A third type of restrictive covenant prevents a former 
employee from soliciting certain employees at his or her for-
mer place of employment. (Manitowoc Co. v. Lanning, 2018 
WI 6, 379 Wis. 2d 189, 906 N.W.2d 130). Finally, a fourth 
type of restrictive covenant, a confidentiality agreement, pre-
vents an employee from sharing certain information about 
his or her former employer. 

In Wisconsin, such restrictive convents are enforceable only 
if they are reasonably necessary to protect the employer 
(Wis. Stat. § 103.465). The agreement must be limited to a 
reasonable period of time; two years after the termination of 
the employment relationship is a common term. 

When an employer sues its former employee for violating a 
restrictive covenant, the employee will often argue that the 
agreement is invalid. If an employee challenges a restrictive 
covenant’s enforceability, a Wisconsin court will consider 
five factors:

•	is the agreement necessary for the employer’s protection;
•	does the agreement provide a reasonable time period;
•	does the agreement cover a reasonable territory;
•	is the agreement unreasonable as to the employee; and
•	is the agreement unreasonable as to the general pub-

lic (Lakeside Oil Co. v. Slutsky, 8 Wis. 2d 157, 163, 98 
N.W.2d 415 (1959)).

Unlike some states, Wisconsin does not allow courts to alter, 
or ‘blue pencil’, a restrictive covenant to make it enforceable. 
A court must make its decision based on the parties’ original 
agreement.

4.2 Privacy Issues
trade Secrets
Wisconsin and federal law protect an entity’s trade secrets. 
Wisconsin law defines a trade secret as “information, includ-
ing a formula, pattern, compilation, program, device, meth-
od, technique or process” which both “derives independent 
economic value, actual or potential, from not being gener-
ally known to, and not being readily ascertainable by proper 
means by, other persons who can obtain economic value 
from its disclosure or use” and “is the subject of efforts to 
maintain its secrecy that are reasonable under the circum-
stances” (Wis. Stat. § 134.90(1)(c)). 
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Trade secrets generally fall into two categories: technologi-
cal or marketing. Examples of technological trade secrets 
include actual processes or formulas used by an organiza-
tion to manufacture a product. Examples of marketing trade 
secrets include client lists and pricing strategies. Wisconsin 
courts use the same definition listed above to determine 
whether information qualifies as a technological or market-
ing trade secret. 

When determining whether something is a trade secret, 
Wisconsin courts will also look to six additional factors 
taken from the Restatement of Torts:

•	the extent to which the information is known outside the 
organization;

•	the extent to which employees and others involved in the 
business know about the information;

•	the extent of measures taken by the entity to guard the 
secrecy of the information;

•	the value of the information to the entity and to the 
entity’s competitors;

•	he amount of money or effort put into developing the 
information; and

•	the ease or difficulty with which the information could 
be acquired or duplicated by others. (Minuteman, Inc. v. 
Alexander, 147 Wis. 2d 842, 851, 434 N.W.2d 773 (1989) 
(citing Restatement (First) of Torts § 757)). 

Individual Privacy
Wisconsin law provides private sector employees with a right 
to privacy in the workplace. An invasion of privacy can be 
one of four things:

•	an “[i]ntrusion upon the privacy of another of a nature 
highly offensive to a reasonable person, in a place that a 
reasonable person would consider private or in a manner 
which is actionable for trespass”;

•	“[t]he use, for advertising purposes or for purposes 
of trade, of the name, portrait or picture of any living 
person, without having first obtained the written consent 
of the person or, if the person is a minor, of his parent or 
guardian”;

•	“[p]ublicity given to a matter concerning the private 
life of another, of a kind highly offensive to a reasonable 
person, if the defendant has acted either unreasonably 
or recklessly as to whether there was a legitimate public 
interest in the matter involved, or with actual knowledge 
that none existed”; or

•	conduct dealing with representations of nudity (eg, pho-
tographs, videos) taken without an individual’s knowl-
edge and consent (Wis. Stat. § 995.50(2)). 

Employees can usually waive their right to privacy by con-
senting to what would otherwise be an invasion of privacy. 
Further, employees who voluntarily disclose otherwise pri-
vate information may also waive their right to privacy.

Technological advancements such as data storage and social 
media have amplified the issue of employee privacy in the 
workplace. Global entities should proceed with caution 
when handling or requesting employee data. 

4.3 discrimination, Harassment and retaliation 
Issues
Wisconsin and federal law collectively prevent employers 
from discriminating against employees because of their age, 
arrest or conviction record, disability, marital status, mili-
tary service, national origin, citizenship, race, religion, sex, 
sexual orientation, alcohol or tobacco use, or for declining to 
discuss political or religious beliefs. This prohibition applies 
during the employee’s hiring, employment, and termination. 
Some Wisconsin municipalities have ordinances containing 
additional protected characteristics, such as homelessness 
and political beliefs. See, eg, Madison, Wis., Code of Ordi-
nances § 39.03 (2019).

Wisconsin and federal law also prohibit harassment—a pat-
tern of verbal abuse, derogatory language, lewd or offensive 
gestures, or offensive jokes—that targets an employee based 
on one of the protected characteristics listed above. Finally, 
Wisconsin employers cannot retaliate against employees 
who engage in certain forms of protected conduct or activi-
ties such as opposing an employer’s discriminatory practice 
or filing a complaint against the employer. 

For additional information on the implications of discrimi-
nation, harassment, and retaliation in Wisconsin, see 6.2. 
discrimination, Harassment and retaliation Claims. For 
more information on retaliation, see 6.4 Whistle-blower/
retaliation Claims. 

Implicit Bias
Implicit bias refers to unconscious attitudes or stereotypes, 
often related to race, ethnicity, age, or gender, that affect how 
individuals interact with others. Individuals are often una-
ware of their own implicit biases. 

Implicit bias in the workplace can lead to illegal discrimina-
tion, harassment, or retaliation. It is important for employers 
to train employees to recognize their implicit biases. This 
may help employers avoid potential legal issues that arise 
from an employee acting on his implicit biases. Implicit bias 
training is particularly important today, as movements such 
as the Me Too movement, discussed in 1.2 “Me too” and 
Other Movements, have brought heightened attention and 
scrutiny to discrimination in the workplace. 

4.4 Workplace Safety
The majority of private sector workplace safety rules and reg-
ulations are administered and enforced by the Occupational 
Safety and Health Administration (‘OSHA’), a federal agency 
tasked with overseeing workplace safety. OSHA requires 
employers to meet certain workplace safety standards. If 
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someone submits a safety violation claim to OSHA, the 
agency will investigate the workplace and evaluate whether 
it meets national safety standards. While Wisconsin does 
have its own workplace safety law, it is largely pre-empted 
by OSHA’s rules and regulations. 

When an employee has a work-related injury or illness, 
the employer may be subject to a worker’s compensation 
claim. OSHA does not supersede state worker’s compensa-
tion laws which means that, under Wisconsin’s safety law, 
the Wisconsin Worker’s Compensation Division has the 
power to increase or decrease the maximum compensation 
an employee is awarded for workplace injuries. 

Wisconsin has a law governing the possession of firearms in 
the workplace (Wis. Stat. § 941.23). Wisconsin is a concealed 
carry state, meaning that anyone with a valid conceal-carry 
license may carry a concealed weapon anywhere in Wiscon-
sin unless the law, property owner or occupant expressly 
prohibits concealed weapons on its property. Persons with 
a valid conceal-carry license must have it with them at all 
times. Employers who wish to prohibit individuals from 
bringing concealed weapons onto their property must post 
signs in prominent locations near each building entrance 
and near all likely access points around the building (eg, a 
parking lot). Signs must be five inches by seven inches and 
should be posted in conspicuous locations. As it relates to 
employees specifically, an employer should include a policy 
about weapons in the workplace in its employee handbook. 
It should be noted, though, that Wisconsin expressly allows 
for license holders to keep their weapons in their vehicles 
parked on company property. 

4.5 Compensation and Benefits
Employee benefit plans are mostly governed by the federal 
Employee Retirement Income Security Act (ERISA). ERISA 
pre-empts most state laws relating to employee benefit plans. 
If a global entity has questions about ERISA compliance or 
employee benefit plans, it should contact an attorney who 
specializes in ERISA.

Most US employers offer health insurance plans that assist 
employees and their dependents with health care costs. 
Health insurance plans typically cover medical problems 
and the associated costs. Some health plans also reduce the 
cost of prescription drugs, cover vision costs or reduce the 
cost of dental care. 

The Consolidated Omnibus Budget Reconciliation Act of 
1985 (‘COBRA’) allows employees (and their dependents) 
to continue receiving coverage under an employer’s group 
health plan after a ‘qualifying event’ such as an employment 
termination. An employer who terminates an employee 
must notify its health plan administrator within 30 days. 
The administrator will then notify the employee of his or 
her right to receive continued health care coverage through 

COBRA. Employers should always notify their plan admin-
istrator as soon as possible, as there are penalties if an 
employee is not notified of the right to continued health 
insurance in a timely fashion. 

The Wisconsin Family and Medical Leave Act (‘WFMLA’) 
and the federal Family and Medical Leave Act (‘FMLA’) 
both grant an eligible employee the right to take a period 
of unpaid leave for certain medical and family reasons. If 
there is a conflict between the Wisconsin and federal laws, 
the employer should apply whatever rule is more beneficial 
to the employee. If an employee requests unpaid leave, the 
employer should check both the WFMLA and the FMLA 
before structuring the employee’s leave.

5. termination of the relationship

5.1 addressing Issues of Possible termination of 
the relationship
Unless an employee and employer have an agreement to the 
contrary, employment relationships in Wisconsin are con-
sidered at-will; that is, either party may end the relationship 
at any time and for any reason, without advance notice, as 
long as the employer does not terminate the employee on a 
basis prohibited by law.

In the context of a reduction in force (‘RIF’), an employ-
er may be required to provide advance notice to affected 
employees if the RIF constitutes a ‘mass layoff ’ or ‘plant clos-
ing’. These notices and the events that trigger them are gov-
erned by both Wisconsin and federal law (29 U.S.C. § 2102; 
Wis. Stat. § 109.07). Both require that covered employers 
provide 60 days written notice to affected employees and cer-
tain governmental agencies and officials. Under the federal 
Worker Adjustment and Retraining Notification (‘WARN’) 
Act, employers must provide this notice upon either a “per-
manent or temporary shutdown of a single site of employ-
ment, or one or more facilities or operating units within 
a single site of employment, if the shutdown results in an 
employment loss at the single site of employment during any 
30-day period for 50 or more employees,” or a mass layoff 
that results in the reduction of 50 employees, who comprise 
at least 33% of the total employees, or at least 500 employees 
(29 U.S.C. § 2101(a)).

Wisconsin has its own ‘mini-WARN Act’ called the Wiscon-
sin Business Closing and Mass Layoff Law. Notice is required 
upon either a “permanent or temporary shutdown of an 
employment site or of one or more facilities or operating 
units at an employment site or within a single municipality 
that affects 25 or more employees,” or a reduction of at least 
25% of the workforce or 25 employees (whichever is greater) 
or at least 500 employees at an employment site or within a 
single municipality (Wis. Stat. § 109.07(1)).
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Severance pay is not required by Wisconsin law and gener-
ally is not a guaranteed benefit upon termination, but many 
employers choose to offer a severance benefit as part of a 
release of claims against the company. Without a severance 
payment (or other benefit) to which the employee is not oth-
erwise entitled, the release will be unenforceable for lack of 
consideration. Some claims, such as those under the federal 
Fair Labor Standards Act, cannot be released through a tra-
ditional severance or separation agreement. If the employee 
is 40 years old or older, the Older Workers Benefit Protec-
tion Act imposes additional requirements for these agree-
ments, most notably that an employee be given at least 21 
days to consider the offer (45 days if the termination involves 
a ‘group termination’) and at least seven days to revoke his 
or her acceptance of the offer.

6. employment disputes: Claims; 
dispute resolution Forums; relief
6.1 Contractual Claims
Because employment relationships in Wisconsin are gen-
erally at-will, contractual employment claims arise only 
in limited circumstances. For those employees bound by 
an employment agreement or individuals with whom the 
employer has an independent contractor agreement, those 
agreements will govern many aspects of the relationship 
between the parties and may, in the case of an employment 
agreement, articulate the type of conduct that constitutes 
for-cause termination. As noted in 2.1 defining and Under-
standing the relationship, employment contracts can be 
implied by certain language used in an employee handbook, 
so employers should take care to not inadvertently create a 
contractual employment relationship.

Employees who are wrongfully terminated pursuant to an 
employment agreement may pursue an action in court or 
through arbitration, particularly if the latter is required by 
the agreement. Remedies in the event of a breach by either 
party may also be included in the agreement, but the dispute 
will generally be adjudicated or resolved as a common law 
breach of contract claim.

6.2 discrimination, Harassment and retaliation 
Claims
As discussed previously, federal law prohibits employers 
from discriminating against employees and applicants on the 
basis of race, color, religion, sex, national origin, age, genetic 
information, or disability. Wisconsin law is more compre-
hensive and makes it unlawful for employers to discriminate 
against employees and applicants because of age, race, creed, 
color, disability, marital status, sex, national origin, ances-
try, arrest record, conviction record, military service, use or 
nonuse of lawful products off the employer’s premises during 
nonworking hours, or declining to attend a meeting or to 
participate in any communication about religious matters 

or political matters. In this context, discrimination includes 
decisions and actions at all stages of the employment rela-
tionship, including hiring, recruitment, pay, benefits, pro-
motion, training, licensing and layoffs.

Likewise, state and federal law prohibit harassment on the 
basis of any of the aforementioned protected characteristics. 
Employers that establish a presence in Wisconsin should 
develop a policy, memorialized in an employee handbook, 
which confirms that the company is an equal opportunity 
employer and does not unlawfully discriminate against 
employees or applicants on any basis prohibited by federal, 
state, or municipal law. This policy should also confirm that 
the company will not tolerate unlawful harassment or dis-
crimination and that any employee who is the victim of or 
who witnesses any such action or behavior should report it 
to a designated individual.

An anti-retaliation clause should be included in that policy. 
Employees should feel free to voice concerns about the con-
duct of colleagues and supervisors without fear of reprisal. 
The policy should state that employees who bring a good-
faith complaint to the attention of management will not be 
subject to disciplinary or other adverse action for doing so 
or for participating in an investigation led by the employer 
or a government agency.

Employers who do not appropriately respond to these com-
plaints put themselves at risk of legal action, which could 
result in an award for lost wages, emotional distress, or, in 
egregious cases, punitive damages. Beyond the legal ramifi-
cations, failing to address these types of issues in the work-
place can lead to a loss of positive company culture, a decline 
in employee morale and higher turnover.

6.3 Wage and Hour Claims
Under both the federal Fair Labor Standards Act and Wis-
consin’s wage and hour laws, non-exempt employees who 
work more than 40 hours per week are entitled to payment 
of one-and-a-half times their regular rate of pay. Wage and 
hour claims, especially when litigated as a class action, 
are not unusual and there are common mistakes employ-
ers make that a global entity should be mindful of when 
establishing a presence in Wisconsin or anywhere else in 
the United States. 

Employers should ensure that employees are properly 
classified as exempt or non-exempt (see 2.2 alternative 
approaches to defining, Structuring and Implementing 
the Basic Nature of the entity for a more detailed discus-
sion of this distinction); employers who fail to pay non-
exempt employees overtime because of a mistaken belief 
that those employees are exempt may face significant risk 
of litigation. Failure to pay non-exempt employees for time 
spent ‘working’ can also lead to liability on an individual 
or class basis. This is especially important with respect to 
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non-exempt employees who have access to email or other 
work-related activities on a mobile phone or home computer 
and perform their job duties ‘off the clock,’. Employers must 
also be mindful of applicable minimum wage laws, which 
may be subject to change and are a current topic of discus-
sion among the political leadership in Wisconsin. Improper 
deductions from wages, including for lost or stolen property 
or damage to property (Wis. Stat. § 103.455) and for improp-
er time-rounding policies, can also create legal exposure for 
violations of wage and hour law.

6.4 Whistle-blower/retaliation Claims
Wisconsin and federal law prohibit an employer from ter-
minating an employee because the employee opposed ille-
gal acts, filed a complaint against the organization, cooper-
ated with government investigators or testified against the 
employer in a legal proceeding. These practices are colloqui-
ally known as ‘whistle-blowing’. 

Wisconsin’s whistle-blower law applies to a broad range of 
activities, from filing a complaint with a government agency 
to enforcing a statutory mandate for overtime requirements. 
An employee does not need to admit to engaging in a pro-
tected activity to qualify for protection under Wisconsin’s 
whistle-blower law. The employer merely needs to believe 
the employee is or may be engaged in a protected activity.

Conduct not protected by Wisconsin law may be protected 
by federal whistle-blower laws. A global entity should pro-
ceed with caution if it suspects or knows an employee has 
engaged in whistle-blowing activity. 

6.5 dispute resolution Forums
Many of the most common disputes and complaints that 
arise in employment law fall within the jurisdiction of a 
federal administrative agency or, in the case of discrimina-
tion complaints, an equivalent state agency. In Wisconsin, 
charges of discrimination may be filed with either the fed-
eral Equal Opportunity Employment Commission (‘EEOC’) 
or the Wisconsin Department of Workforce Development’s 
Equal Rights Division (‘ERD’). The nature of the allegations 
and the laws under which they fall will typically determine 
which agency will process the charge. The National Labor 
Relations Board is charged with enforcing the National 
Labor Relations Act (‘NLRA’), which governs employees’ 
rights to engage in union activities and protected concerted 
activities related to wages and working conditions. Although 
it is most frequently associated with unionized workforces, 
the NLRA applies in both union and non-union settings. 

Employment disputes that involve common law claims—for 
example, breach of contract and breach of duty of loyalty—as 
well as claims related to state or federal wage and hour laws 
are generally adjudicated in court or through arbitration. 
The ultimate determination as to the proper forum for these 
disputes can depend on a number of factors. Some employ-

ers will have employees sign an arbitration agreement upon 
hire which, if properly drafted, could require that such dis-
putes be resolved through arbitration instead of the judicial 
system. If no such valid agreement is in place, the parties 
may choose to use a third-party mediator to resolve the disa-
greement. The aggrieved party may also file a lawsuit in state 
or federal court. The residency of the parties, the amount in 
controversy, and the specific allegations and claims at issue 
are some of the factors that determine whether the action 
will be adjudicated at the state or federal level. 

6.6 Class or Collective actions
Class actions brought in federal court are governed by Rule 
23 of the Federal Rules of Civil Procedure. In order to bring 
a class action under the Rule, employees must establish the 
following:

•	the class is so numerous that joinder of all members is 
impracticable;

•	there are questions of law or fact common to the class;
•	the claims or defenses of the representative parties are 

typical of the claims or defenses of the class; and
•	the representative parties will fairly and adequately pro-

tect the interests of the class.

In other words, in the context of employment law claims, 
class actions are appropriate when a significant number of 
employees have all suffered the same or similar harm, par-
ticularly when such harm is caused by an unlawful common 
policy or practice. Because all class action members’ claims 
are adjudicated as one claim, there are procedural hurdles 
that employees must surmount before the court can address 
the merits of the claims. Specifically, the employees must 
demonstrate to the court that their claims meet the four 
requirements stated above. If they fail to do so, the employ-
ees will have to proceed with their claims individually. The 
parallel Wisconsin class action statute (Wis. Stat. § 803.08) 
was recently revised to more closely track Rule 23.

The Fair Labor Standards Act (‘FLSA’) also contains a pro-
cedure by which employees can collectively bring an action 
against their employer for alleged violations of federal wage 
and hour laws. Although this is a separate and distinct pro-
cedural mechanism from Rule 23 class actions, the standards 
employees must meet in order to maintain a collective action 
under the FLSA are very similar to those under Rule 23.

Class and collective action lawsuits can be time-consuming 
and costly to defend and can potentially lead to a signifi-
cant award for employees. For this reason, many employ-
ers elect to include class action waivers in their agreements 
with employees. While the validity of such provisions had 
been uncertain, the US Supreme Court recently held that 
these waivers do not unlawfully encroach on employee 
rights under the NLRA and, if otherwise properly drafted, 
are enforceable (Epic Corp. v. Lewis, 138 S. Ct. 1612 (2018)). 
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The entire class does not have to waive the class action for the 
agreement to be enforceable; an employee may individually 
waive this right. Including enforceable class action waiver 
language in an employment agreement can compel employ-
ees to resolve their employment law claims on an individual 
basis.

6.7 Possible relief
The type of relief available to employees who have been 
harmed by the actions of their employer varies depending 
on the type of conduct at issue, the particular law under 
which the claim is brought, and whether the relationship is 
governed by an agreement. Not all relief is monetary, how-
ever; for example, employees can seek an injunction requir-
ing an employer to cease engaging in particular conduct (eg, 
harassment, retaliation, discrimination).

Monetary awards can take many forms, but frequently 
consist of back pay, which is intended to compensate the 
employee for actual harm suffered. Front pay can be awarded 
if the employee has been unlawfully terminated or construc-
tively discharged and reinstatement is not appropriate. Most 
employment laws also provide for attorneys’ fees and some 
allow for punitive damages if the violation is intentional.

Title VII includes a cap on the amount of compensatory 
and punitive damages an employee can recover. For small 
employers, the limit is USD50,000; this amount increases as 
the size of the employer (measured by number of employ-
ees) increases, but can be no greater than USD300,000. 
For employees whose claims of discrimination under the 
Wisconsin Fair Employment Act proceed through the state 
administrative forum (the ERD), compensatory and puni-
tive damages are not recoverable.

Employment agreements can include language regard-
ing particular relief available to the parties; for example, a 
restrictive covenant may specifically allow an employer to 
seek an injunction. Generally, however, the relief available 
to an aggrieved party is similar to any other breach of con-
tract claim; that is, a monetary award for the actual damages 
incurred.

7. extraterritorial application of Law

While Wisconsin employment laws generally apply to those 
employees who perform work within the state, a global 
entity should consult the specific law at issue, as the term 
‘employee’ or other definitions related to the scope of the 
law can differ, and the applicability of one Wisconsin stat-
ute to an employee does not necessarily mean that another 
statute covers that same employee. Employers cannot con-
tract around or otherwise dictate the applicability (or non-
applicability) of any given state or federal law. 

Nevertheless, when drafting employment agreements, 
employers can attempt to dictate that the law of any given 
state apply with respect to the obligations under that agree-
ment. The enforceability of such choice of law provisions, 
however, depends on the particular circumstances, for 
example, whether the agreement is at odds with the public 
policy of the state in which the action to enforce that obliga-
tion is brought.
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