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Inconsistent Restrictions May Render Your
Noncompete Unenforceable

A decision from a Wisconsin state court serves as an important reminder that POSTED:
employers should think twice before subjecting similarly situated employees to
different restrictive covenants.
RELATED PRACTICES:

The Circuit Court of Waukesha County recently denied Kohl's Department Stores'
Labor and Employment

("Kohl's") request for a temporary injunction barring a former executive, Janet

Schalk, from accepting employment with a competing company. Schalk was

employed by Kohl's as its Chief Information Officer until she resigned on July 22,

2015 to take a similar position at Hudson's Bay. Schalk's employment contract RELATED PEOPLE:
with Kohl's contained a restrictive covenant that prohibited her from taking a Katie D. Triska
similar position with a competitor until one year had elapsed after her separation

of employment with Kohl's. Kohl's sought to enforce the restrictive covenant to

prevent Schalk from working for Hudson's Bay.

The court denied Kohl's request for a temporary injunction, holding that Kohl's
had failed to establish that Schalk's restrictive covenant was reasonably necessary
to protect Kohl's business interests. Of particular significance to the court was the
fact that the restrictive covenant against Schalk was more restrictive than other
covenants contained in the employment contracts of other high-ranking
employees at Kohl's, such as its operating, marketing and finance officers. As
Kohl's failed to satisfactorily explain the necessity for a broader restrictive
covenant for Schalk than these other, similarly situated employees, its request for
a temporary injunction was denied.

In light of this case, employers should consider the following:

¢ Be consistent with restrictive covenants. Generally, similarly situated employees
should all be subject to the same restrictions.

¢ For out-of-state employees, ensure that their agreements comport with
applicable state law; states apply different enforceability standards to restrictive
covenants.

¢ An attorney should review all employment-related agreements—particularly
restrictive covenants—to ensure they comport with current law, as this area of
law is regularly evolving.

Please contact Katie Triska or your Reinhart attorney if you have any questions, or


https://www.reinhartlaw.com/people/katie-d-triska/
https://www.reinhartlaw.com/practices/labor-and-employment
https://www.reinhartlaw.com/people/katie-triska

Reinhari

if you would like Reinhart to review your company's restrictive covenant
agreements.

This Headlines in Labor and Employment Law E-Alert provides general information
and should not be construed as legal advice or a legal opinion. Readers should
seek legal counsel concerning specific factual situations facing them.

These materials provide general information which does not constitute legal or tax advice and should not be relied upon as such. Particular facts or
future developments in the law may affect the topic(s) addressed within these materials. Always consult with a lawyer about your particular
circumstances before acting on any information presented in these materials because it may not be applicable to you or your situation. Providing
these materials to you does not create an attorney/client relationship. You should not provide confidential information to us until Reinhart agrees to
represent you.
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