
March/April

2019

73

3

VOLUME 73 ◆ NUMBER 5

Employee Benefit
   Plan Review

Employee Benefit Plan Review	 June 2019	 1

Multiemployer Pension Plan Withdrawal Liability 
Claims—Discharge and Bar Dates: When Is a  
Claim a Claim?

Peter C. Blain

Withdrawal liability for underfunded 
multiemployer pension plans has con-
founded bankruptcy courts since the 
1980 enactment of the Multiemployer 

Pension Plan Amendments Act of 1980 (MEPPAA).1 
The courts disagree over whether the Bankruptcy 
Code’s2 definition of claim is broad enough to sweep 
in contingent withdrawal liability claims, which are 
dependent upon complex actuarial calculations, asset 
valuations and estimates of future benefit obligations 
to participants, all of which are done at the time of the 
withdrawal; or instead whether the contingent nature 
of a withdrawal and the possibility of underfund-
ing—(both of which are necessary for liability)—are 
too ephemeral to create a dischargeable claim until the 
withdrawal of an underfunded plan actually occurs.3 
A March 2019 bankruptcy case from the Southern 
District of New York dealing with a contingent with-
drawal liability claim filed after the bar date estab-
lished in a Chapter 11 case adds to the dissonance.

MEPPAA
Prior to the 1974 enactment of ERISA,4 a company 

with a retirement plan could go out of business with-
out being held accountable for the promised retire-
ment benefits. ERISA tightened funding requirements 

for tax qualified plans, and created the Pension Benefit 
Guaranty Corporation (PBGC), an insurance program 
that makes some of the payments due retirees upon 
an underfunded plan’s termination. However, multi-
employer pension plans were excluded from PBGC 
coverage because of the concern that the PBGC, which 
was theoretically self-supporting, would not be able 
to handle the additional risk posed by multiemployer 
pension plans. Consequently, under ERISA as origi-
nally enacted, withdrawing participating employers in 
multiemployer pension plans could avoid any liability 
for unfunded pension benefits so long as the pension 
plan did not terminate within five years thereafter. 
This encouraged employers participating in financially 
shaky pension plans to “stampede for the exit doors,”5 
thereby potentially hastening the pension plan’s 
demise.

Congress recognized there was a looming catas-
trophe presented by multiemployer pension plans in 
declining industries whose employee base could no 
longer supported a growing number of retirees with 
fixed benefits and, in May 1980, required the PBGC 
to cover such retirees. However, it quickly became 
apparent that this, without more, would threaten the 
very solvency of the PBGC. To provide the “more,” 
Congress enacted MEPPAA, which imposed liability 
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upon any participating employer 
choosing to withdraw from an 
underfunded multiemployer pen-
sion plan. However, under MEPPAA, 
until a participating employer actu-
ally withdraws from a multiemployer 
pension plan, and the plan under-
funding is established,6 the liability 
(which could be enormous) remains 
contingent.7

The Treatment of 
Contingent Claims Under 
the Code, Generally

One of the Code’s principal objec-
tives is to allow a debtor a “fresh 
start” by dealing with all of its debts, 
both fixed and contingent. The Code 
defines “debt” as a liability on a 
claim,8 and a “claim” as a “right to 
payment, whether or not such a right 
is reduced to judgment, liquidated, 
unliquidated, fixed, contingent, 
matured, unmatured, disputed, undis-
puted, legal, equitable, secured or 
unsecured.”9 This definition “reflects 
Congress’ broad rather than restric-
tive view of the class of obligations 
that qualify as a ‘claim’ giving rise to 
a ‘debt.’”10 Indeed, Congress intended 
the definition of “claim” to be the 
“broadest possible,” and added that 
the Code “contemplates that all legal 
obligations of the debtor . . . will be 
able to be dealt with in the bank-
ruptcy case.  
It permits the broadest possible relief 
in the bankruptcy court.”11 However, 
this admonition has proved difficult 
to put into practice when courts 
wrestle with contingent claims.

Bankruptcy courts have had a rel-
atively easy time deciding the status 
of contingent claims which become 
fixed during a bankruptcy case, espe-
cially those related to employment. 
Courts will allocate a claim, such as 
vacation pay which vests upon termi-
nation but which is earned over time, 
to the appropriate periods when the 
pay was earned to determine what 
portions of the claim have unsecured, 
priority and administrative status, 
respectively.12 However, bankruptcy 
courts have had considerable diffi-
culty determining whether something 

constitutes a “claim” that is dis-
charged by a bankruptcy case.

Discharge of Contingent 
Claims

Regarding claims arising postplan 
confirmation and discharge, courts 
have generally split into two camps. 
Some have adopted the “conduct 
test,” holding that a claim does not 
arise until the event giving rise to 
liability has occurred.13 Others follow 
the “pre-petition relationship test,” 
holding that claimants which have 
pre-petition contact, privity or other 
relationship with the debtor, but 
whose rights depend upon a future 
occurrence, nonetheless may have 
a pre-petition claim which will be 
discharged.14

Illustrative of the judicial murki-
ness are the decisions of the U.S. 
Court of Appeals for the Third 
Circuit, which migrated from one 
camp to the other. In 1994, in In re 
M. Frenville Co.,15 the court focused 
on the “right to payment” language 
in the Code’s definition of a claim, 
holding that no claim existed until a 
cause of action accrued under state 
law. The Frenville “accrual” theory of 
when a claim arises was universally 
criticized as far too restrictive and 
contrary to Congressional intent. 
One court observed that Frenville 
“may be fairly characterized as one 
of the most criticized and least fol-
lowed precedents decided under the 
current Bankruptcy Code.”16 Another 
observed that “Frenville has proved a 
remarkably unpopular decision and 
no other Circuit Court of Appeals 
has followed it.”17

Twenty-six years later, in Jeld-
Wen, Inc. v. Van Brunt (In re 
Grossman’s Inc.),18 the Third Circuit 
addressed the issue of whether a 
pre-petition exposure to asbes-
tos resulting in injury manifesting 
10 years after confirmation of a 
plan of reorganization was a claim 
discharged by the proceeding, and 
overruled Frenville. The court noted 
that “Courts have declined to follow 
Frenville because of its apparent 
conflict with the Bankruptcy Code’s 

expansive treatment of the term 
‘claim.’”19 Continuing, the court said:

The Frenville court focused 
on the “right to payment” lan-
guage in § 101(5) and, accord-
ing to some courts, “impos[ed] 
too narrow an interpretation 
on the term ‘claim,’ . . . by 
failing to give sufficient weight 
to the words modifying it: 
“contingent,” “unmatured,” 
and “unliquidated.” The 
accrual test in Frenville does 
not account for the fact that 
a “claim” can exist under the 
Code before a right to pay-
ment exists under state law.20

After reviewing the conduct test,21 
and the pre-petition relationship 
test,22 the court held that “a ‘claim’ 
arises when an individual is exposed 
pre-petition to . . . conduct giving rise 
to an injury, which underlies a ‘right 
to payment.’”23

In summary, those courts follow-
ing the conduct test will find that 
unless conduct giving rise to “a right 
to payment” has occurred prior to 
a debtor’s discharge, the claim is 
not discharged by the bankruptcy 
proceeding and the claimant is free 
to pursue the debtor, bankruptcy 
notwithstanding. On the other hand, 
courts following the pre-petition rela-
tionship test will find claims which 
arise after discharge but which are 
based upon a pre-petition relation-
ship between the debtor and the 
claimant to be pre-petition claims, 
and are discharged in the bankruptcy 
case.

Contingent Withdrawal 
Liability Claims Arising 
Post-Bankruptcy are 
Discharged, Say Some 
Courts

Courts addressing the effect of 
confirmation of a debtor’s Chapter 
11 plan of reorganization and 
discharge have sharply divided 
over whether MEPPAA withdrawal 
liability based upon a withdrawal 
after—sometimes years after—the 
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conclusion of a bankruptcy case 
is discharged. In In re CD Realty 
Partners,24 the debtor took over the 
business of a cold storage company 
which was a participating employer 
in a multiemployer pension plan. 
Two years later, the debtor confirmed 
a plan of reorganization which did 
not address the withdrawal liability 
at all. Post-confirmation, the pen-
sion fund sued the debtor for with-
drawal liability and the debtor asked 
the bankruptcy court to declare the 
withdrawal liability discharged, and 
enjoin the fund from taking actions 
to try to collect it.

The court began by noting that 
Congress intended the term “claim” 
to be interpreted as broadly as pos-
sible.25 However, such expressed 
intention fails to guide courts grap-
pling with contingent claims:

After all, a contingent right 
to payment is, by definition, a 
right to payment that, because 
it is contingent, is not yet and 
may never be a right to pay-
ment. In the strangely appro-
priate language of philosopher 
Martin Heidegger, it might be 
said to exist somewhere on the 
continuum between being and 
nonbeing. At some point on 
that continuum, a right to pay-
ment becomes so contingent 
that it cannot fairly be deemed 
a right to payment at all.26

Multiemployer pension plan 
claims, said the court, are unique 
because the amount and even the 
existence of underfunding which 
gives rise to the claim are unknown 
until the date of withdrawal.27

Contingent claims arising under 
multiemployer pension plans, con-
tinued the court, are based upon the 
pre-petition relationship between 
the debtor and the claimant. In this 
case, the relationship included the 
debtor and the plan understanding 
that it was a reasonable probabil-
ity (although not a certainty) that 
the contributions may fall below 
the amounts necessary to fund the 

vested benefits, and this should 
have been reasonably anticipated.28 
Additionally, at the time of plan 
confirmation, the parties should 
also have reasonably anticipated 
that the triggering event to liability, 
plan withdrawal, would someday 
occur:

One can assume that sooner 
or later, every participat-
ing employer will withdraw. 
Withdrawal is a sufficiently 
probable—if not philosophi-
cally certain—that it could 
fairly have been contemplated 
by the parties. Only the date 
of withdrawal was indefinite.29

Based upon these factors, the court 
held that the withdrawal liability, 
although contingent, was a pre-peti-
tion claim and thus discharged by the 
plan confirmation.30

Contingent Withdrawal 
Liability are Not Claims 
Which are Discharged in 
Bankruptcy, Say Other 
Courts

Other courts have reached the 
opposite conclusion. In CPT  
Holdings, Inc. v. Industrial & 
Allied Employees Union Pension 
Plan, Local 73,31 the U.S. Court 
of Appeals for the Sixth Circuit 
addressed a withdrawal liability 
claim based upon a withdrawal 
which occurred almost two years 
after the debtor had confirmed its 
Chapter 11 plan of reorganization. 
The court started by discussing the 
definition of a “claim” under the 
Code, and noted the parties agreed 
that a withdrawal which occurred 
post-petition, but pre-confirmation, 
gave rise to a claim that could be 
discharged in the bankruptcy case. 
The debate was whether a “claim” 
for contingent MEPPAA liability 
existed and was discharged by a plan 
confirmation where the withdrawal 
occurred well after confirmation.32 
The court noted Congress’s intention 
that all legal obligations be dealt 
with in a bankruptcy and that the 

term “claim” be read as broadly as 
possible. It also acknowledged the 
reasoning of CD Realty regarding 
the pre-petition relationship of the 
parties.33

However, the court also noted 
Bankruptcy Judge Helen Balick’s 
decision in In re United Merchants 
& Manufacturers, Inc.,34 which 
addressed an obligation arising from 
a post-confirmation withdrawal 
from a multiemployer pension plan. 
Judge Balick held that a legal pre-
petition relationship, without more, 
is insufficient to create a “claim” 
affected by the debtor’s bankruptcy. 
It must be, said Judge Balick, a 
relationship that is coupled with 
conduct that gives rise to a right to 
payment.35

Withdrawal liability requires 
both an unfunded vested ben-
efit amount and a withdrawal. 
Only a withdrawal can trigger 
the contingent right to pay-
ment for withdrawal liability. 
It is this withdrawal that first 
creates the legal relationship 
which gives rise to the asserted 
right to payment.36

Finding the reasoning of United 
Merchants persuasive, the Sixth 
Circuit ruled there must be both a 
withdrawal and an unfunded vested 
benefit amount before there exists a 
right to payment that gives rise to a 
dischargeable claim.37

What About Claims  
Based Upon a 
Withdrawal That 
Occurs After a 
Court Established 
Bar Date but Before 
Confirmation?

On March 4, 2019, U.S. 
Bankruptcy Judge Michael E. Wiles 
of the Southern District of New York 
decided a withdrawal liability claim 
dispute in Manhattan Jeep Chrysler 
Dodge, Inc.38 The court entered an 
order establishing May 23, 2018 as 
the bar date for filing claims. On 
September 9, 2018, the court entered 

Retirement Plans



■ Focus On…

4	 June 2019	 Employee Benefit Plan Review

an order approving the sale of sub-
stantially all of the debtor’s assets, a 
sale which the court said was made 
clear in the debtor’s early pleadings 
filed in the case. Shortly after the 
sale order, Local 868 International 
Brotherhood of Teamsters Pension 
Fund (Fund), which had not filed 
a proof of claim by the May 2018 
bar date, notified the debtor that it 
believed a withdrawal liability was 
owed. However, the Fund waited 
until January 2019 to file a motion 
seeking permission to file proofs of 
claim based upon the alleged with-
drawal liabilities. In its motion the 
Fund relied on CPT Holdings and 
argued that the contingent with-
drawal liability claims were not 
“claims” at the time of the bar date 
and were therefore not subject to 
it. Alternatively, the Fund asked the 
court to find “excusable neglect” for 
failing to comply with its bar date 
order.

Judge Wiles noted that in CTP 
Holdings, there was no withdrawal 
until a year after the confirmation of 
the plan of reorganization. While the 
CPT Holdings court held that there 
was no “claim” which had been dis-
charged prior to confirmation, Judge 
Wiles submitted that “…a better 
way to have explained the decision 
in CPT would have been to say that 
CPT’s post-bankruptcy continued 
participation in the relevant pension 
plan…had the effect of renewing 
and keeping intact CPT’s contingent 
statutory withdrawal liability.”39 
The court went on to say that to the 
extent the CTP Holdings rationale 
called upon him to exempt the Fund’s 
withdrawal liability claim from the 
bar date, he disagreed with it and 
declined to follow it.40

The Code’s broad definition of 
claim in Section 101(5)(A), said the 
court, plainly encompasses claims 
that are contingent upon the hap-
pening of a future event. Ruling that 
a withdrawal liability claim could 
not have existed until there was a 
right to payment would be contrary 
to both the Code’s broad definition 

and the way “claim” was defined 
in the bar date order. Moreover, to 
rule that unmatured claims were not 
to be treated as “claims” until they 
become fully enforceable would mean 
that contingent claims, such as those 
“arising under guarantees, indemni-
ties, attorneys’ fees reimbursement 
provisions, or other sources – would 
all escape the Court’s bar date 
orders,” frustrating the purpose of 
bar date orders and the debtor’s 
ability to identify the universe of 
claimants and structure potential 
distributions.41 The better view said 
Judge Wiles, is the one expressed by 
CD Realty Partners.42

Moreover, if CTP Holdings were 
interpreted as the Fund requests, 
logic would require that its claim be 
treated as an administrative claim 
because no pre-petition claim would 
have existed. The claim would only 
have arisen when the withdrawal 
occurred, that is post-petition. This 
interpretation is contrary to control-
ling decisions in the Second Circuit 
and Southern District of New York.43 
Consequently, the court rejected the 
argument that the then contingent 
withdrawal liability claims were not 
claims subject to the bar date. It also 
concluded that the issue of excusable 
neglect could not be decided without 
further evidence.

Conclusion
MEPPAA withdrawal liability is 

wholly dependent upon two things—
a withdrawal and the plan being 
underfunded when the withdrawal 
occurs. Determining if a withdrawal 
has occurred is fairly straight for-
ward. Whether a plan is underfunded, 
however, depends on a complex 
actuarial analysis of the plans assets 
and projected investment returns 
versus the future benefits due to plan 
participants. MEPPAA plans may be 
fully funded today, but underfunded 
in the future. Even if a plan is under-
funded, a withdrawal may never 
occur. Outside of bankruptcy, there is 
no liability unless both underfunding 
and a withdrawal are present.

Does bankruptcy change this? 
The Code’s broad definition of 
“claim” and its fresh start policies 
seen to favor the view taken by CD 
Realty Partners, and now, Manhattan 
Jeep—that is a contingent withdrawal 
liability claim is discharged by a plan 
confirmation and is subject to a court 
imposed bar date. However, although 
not decisions involving a claims’ 
bar date, CPT Holdings and United 
Merchants would appear to treat con-
tingent MEPPAA withdrawal liability 
claims the same in bankruptcy as 
outside of it, and require that both 
a withdrawal and underfunding be 
present before a “claim” arises. It will 
be interesting to see with which side 
other jurisdictions align. However, 
today the conservative view would 
seem to favor avoiding the Manhattan 
Jeep fight by filing the proof of claim 
prior to the bar date. ❂
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