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AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009 – URGENT
NEW COBRA COMPLIANCE REQUIREMENTS

The American Recovery and Reinvestment Act of 2009 (the Act), enacted on February 17,
2009, imposes two new COBRA compliance obligations on employers, administrators and
insurers who provide COBRA coverage–a COBRA premium subsidy and a second COBRA
election period. These compliance requirements are generally effective for COBRA
premiums charged on or after March 1, 2009.

Due to the rapidly approaching effective date, employers will have to act quickly to comply
with the new requirements. Required actions may include, among others, identifying
"assistance eligible individuals," revising and/or drafting required COBRA notices to include
descriptions of the subsidy and/or special election period and coordinating payroll and
COBRA administration. 

Reinhart is currently developing model language for the notice requirements and checklists
for compliance with the new rules. 

COBRA Subsidy. In general, the Act provides a federal government subsidy of COBRA
premiums for eligible COBRA "assistance eligible individuals."

• Eligibility. Any employee or dependent who loses coverage under a group health 
plan as a result of an "involuntary termination" of employment between 
September 1, 2008 and December 31, 2009 (assistance eligible individual) is 
eligible for a COBRA subsidy if he or she is otherwise entitled to COBRA, and is 
not eligible for either Medicare or other group health coverage. The law does not 
define "involuntary termination," so there are some open questions about whether 
certain terminations fit within this category.

• Benefits. The COBRA subsidy applies to all group health plan benefits except 
health flexible spending accounts (FSAs).

• Amount. An "assistance eligible individual" cannot be required to pay more than 
35% of the COBRA premium actually charged; the remaining 65% is federally 
subsidized through a payroll tax credit available to the employer.

• Duration. The subsidy is available for a maximum of nine months, but will end 
earlier if the "assistance eligible individual" becomes eligible for either Medicare or 
other group health coverage, regardless of whether the individual enrolls in such 
coverage.

• Phase-Out. The available subsidy phases out when adjusted gross income exceeds
$125,000 (single) or $250,000 (joint) and ceases to be available when gross 
income exceeds $145,000 (single) or $290,000 (joint). (Employers will "front" the 
subsidy without regard to these income limits. The subsidy will be recaptured as 
additional federal income tax to the individual to the extent it exceeds the above 
limitations.)
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• Notice. Notice of the subsidy must be provided to all individuals who become 
COBRA qualified beneficiaries between September 1, 2008 and December 31, 
2009. This includes any individual who has become eligible for COBRA since 
September 1, 2008.

Alternative Coverage

Availability. Employers can but are not required to provide "alternative coverage."
Employers must make a determination whether it will make available to "assistance eligible
individuals" alternative coverage that:

(a) consists of coverage other than coverage limited to dental, vision, counseling, 
referral services, flexible spending accounts or on-site first aid clinics; and

(b) is equal or less in cost than the COBRA coverage otherwise available to the 
"assistance eligible individual;" and

(c) is also available to the employer's active employees.

Notice. In addition to the premium subsidy notice, if an employer offers alternative
coverage, notice of the alternative coverage must also be provided.

Election. "Assistance eligible individuals" have 90 days to enroll in the alternative coverage
from the date of the notice of the availability of such coverage.

"Second Chance" COBRA Enrollment. An "assistance eligible individual" who would be
eligible for a COBRA subsidy if he or she were enrolled in COBRA as of February 17, 2009
must be given a second chance to elect COBRA coverage.

• Notice. The plan administrator must provide a notice of this special enrollment 
opportunity within 60 days after February 17, 2009 (by April 18, 2009).

• Special Election Period. An "assistance eligible individual" has 60 days to elect 
COBRA coverage beginning on the date that a notice of the special election period 
is provided. The notice must also describe the subsidy.

• Effective Date of Coverage. If an "assistance eligible individual" elects COBRA 
during the second election period, COBRA coverage is effective March 1, 2009. 
Coverage ends no later than 18 months after the date of the original qualifying 
event (or the date coverage originally terminated, if so provided by the plan).

• Preexisting Condition Limitations. Gaps in coverage between the date of the original
qualifying event and the date of the first subsidized COBRA premium period do not 
count towards the 63-day significant break in coverage under the HIPAA portability 
rules that apply to preexisting condition limitations.
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