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“How can a landlord avoid losing its rights under a guarantee?”

1. Background.

The careful landlord often requires a personal guarantee from a third party as a condition to
entering into a lease with a tenant, especially if the tenant is a newly-formed business, one
with a thin operating history or one that is financially shaky. The landlord wants to make
sure that it has a solvent third party to sue if the tenant defaults.

2. The Problem.

If the landlord and tenant modify the lease in a manner that increases the tenant's
(and, as a result, the guarantor's) liability, or if the tenant, with the landlord's consent,
assigns its lease rights to a third party, the landlord may lose its right to sue the guarantor
for the tenant's (or assignee's) breach of the lease.

For example, if the landlord and tenant amend the lease to double the amount of leased
space and double the rent, the guarantor can argue that it never agreed to guarantee such
an increased obligation. The court hearing such a case will likely hold that it is unfair to
enforce the guarantee against the guarantor under those circumstances. Of course, if the
guarantor consented to the modification, then the guarantor loses this argument.

3. Factors Considered by Courts.

In considering whether a lease modification will result in the loss of the landlord's rights
under the guarantee, the courts have broad discretion. The key factors they look at are:

• Has the guarantor received any benefit in exchange for the guarantee? If the guarantor
receives no benefit from the guarantee, the courts will be less likely to enforce the
guarantee. If, for example, the guarantor is the parent or a friend of one of the business
owners but has no financial stake in the business, the guarantor will probably be
considered to be an uncompensated guarantor. If, however, the guarantor is one of the
business owners, the guarantor will probably be considered to be a compensated
guarantor.

• Is the increase in the tenant's obligation material? If the increase in the tenant's
obligations is so small as to be immaterial, the courts will be more likely to enforce the
guarantee.

• Did the guarantor have control of the management or operation of business? If the
guarantor is a principal (owner, partner, shareholder, officer, director, etc.) of the tenant,
the courts will be more likely to enforce the guarantee.
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4. How to Avoid the Problem.

To avoid the issue altogether, the prudent landlord will:

• Draft its lease guarantees in a manner that identifies and documents the existence of
some type of benefit to the guarantor as a result of the transaction. Even if the benefit to
the guarantor is nothing more than the prospect of increased familial harmony, that should
be mentioned.

• Enter into a lease amendment with its tenant ONLY with the written consent of all
guarantors. If the guarantors consent to the lease amendment, the landlord can then
avoid the guarantor's defenses identified in Section 3, above.

• Grant consent to an assignment of tenant's rights under the lease ONLY with the written
consent of all guarantors.
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Please see page three for current rates.
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*L equals the Libor swap rate for the applicable period

This Reinhart Weekly Real Estate Report provides general information about real estate issues. It should not be
construed as legal advice or a legal opinion. Readers should seek legal counsel concerning specific factual
situations confronting them.

Any advice expressed in this writing as to tax matters was neither written nor intended by the sender or Reinhart
Boerner Van Deuren s.c. to be used and cannot be used by any taxpayer for the purpose of avoiding tax penalties
that may be imposed on the taxpayer. If any such tax advice is made to any person or party other than to our client
to whom the advice is directed and intended, then the advice expressed is being delivered to support the
promotion or marketing (by a person other than Reinhart Boerner Van Deuren s.c.) of the transaction or matter
discussed or referenced. Each taxpayer should seek advice based on the taxpayer's particular circumstances from
an independent tax advisor.

Associated Bank
Grandbridge
Real Estate
Capital LLC

US Bank Bank of America

Apartment/Multi
Family Loans Rate L*+ 175-200 5.75% - 6.25% L*+175-200 L*+175-225

Term Up to 10 Years 10 Years
Up to
5 Years 5 Years

LTV 80% 80% Up to 80% 80%

Amortization
Up to

30 Years
Up to

30 Years
Up to

30 Years
Up to

30 Years

Retail/
Office Loans Rate L*+ 165-210 6.00% - 6.50% L*+175-225 L*+175-225

Term Up to 10 Years 10 Years
Up to
5 Years 5 Years

LTV 80% 75%
Up to
80% 80%

Amortization
Up to

25 Years
Up to

30 Years
Up to

30 Years
Up to

30 Years

Commercial Loans
Rate L*+ 165-210 6.00% - 6.50% L*+175-205 L*+175-225

Term Up to 10 Years 10 Years
Up to
5 Years 5 Years

LTV 80% 75%
Up to
80% 80%

Amortization
Up to

25 Years
Up to

30 Years
Up to

30 Years
Up to

30 Years

Maturity Today Last week Last month

5 year Treasury 2.51% 2.62% 2.47%

10 year Treasury 3.44% 3.55% 3.51%
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