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The new proposed Hospice CoPs are in the laststHge
review prior to becoming effective. These new Cailisimpact the
way Hospices approach continued quality assessameht
improvement efforts. Two important pieces of tieeelopment of
your (QAPI) programs will be determining how youlwliemonstrate
compliance with the requirements and how you wiitpct certain
records created by or at the direction of the Qédthmittee or
subcommittees from unauthorized disclosure to sthecluding
surveyors. This article explains the legal conaépprivilege" and
offers tips for protecting from unauthorized distlee critical
documents reflecting the discussions that occuriwiQAPI
programs.

What is a "privilege" with regard to written and or al
communication?

When communication (verbal or written) is "priviksd)' under
the law, it is generally protected from releasetteers, unless the
person or party holding the privilege consentddwalease. The
public policy behind legal privileges is to encagedull disclosure
and frank discussions between the parties so tisopEs) providing
professional advice or direction has relevant agntiqeent information
upon which to base the advice. For example, lpgaileges
commonly protect the private communications ocogrbetween
lawyers and their clients, physicians (and regesterurses) and their
patients, domestic abuse and sexual assault aggogatl victims,
husbands and wives, psychologists and patientsletthe physician-



patient privilege, if the patient wishes to diselds another the
content of a communication with the physician, paéent may do so
or the patient may authorize the physician to do@ace the patient
discloses the content of the communication to arothe privilege is
considered "waived".

Legal privileges are found in each state's lawesmé&states
protect from disclosure certain activities condddsg a health
services review committee. The public policy behtinis protection is
similar to that discussed above. Health servieeew committees
are encouraged to critically examine and evaluatelents, trends,
and patterns occurring in certain health careitaslto seek ways to
improve health care, treatment and services pravide

Although there are some common privileges acr@esteach
state differs. If a privilege is not specifiedstate or federal law, the
communication is generally not protected.

How does the "privilege" apply to a Hospice's QAPIprocess?

Federal regulations and many states' laws reqemétthcare
providers, including hospices, to have quality essce committees.
The purpose of these committees is to improve tiadity of care,
treatment or services of the patients. Under tbpgsed Hospice
Quality Assessment and Performance Improvement (QB&P, each
hospice is required to have documentary evidendas QJAPI
program and must be able to demonstrate its operaiCMS. The
QAPI program must be effective, ongoing, hospicdenand data-
driven. It must reflect the complexity of the ongeation and services,
involve all hospital services (including those wdre under contract or
other arrangement with the hospice), focus on arefsating the
guality of care and services provided, and inditla¢eaction taken to
demonstrate improvement.

Surveyors often collect information about a hospi€RAPI
program through interview. They corroborate tHerimation
provided in an interview about the QAPI progranotigh record
review. For example, a hospice may explain toraeswor that pain
management has been an area that has been addnegse@API
process. The surveyor may then conduct a recereweo determine
whether the QAPI process (1) existed as repor®Bdaddressed pain



management; (3) identified areas in pain managemkich could
benefit from improvement; (4) implemented actionwdrd
improvement; and (5) measured the effectivenesisenactions taken.
Surveyors would evaluate the hospice's compliantetive QAPI and
other regulations based on the information obtatheough
interviews and record reviews.

Records that are evidence of a hospice's QAPI psocelude
the following types of documents. These documeaotsd be
provided upon a surveyor's request as evidencehbdtospice is
complying with the proposed QAPI CoP:

. A QAPI program description

. QAPI policies and procedures showing how the QABtess
works, who participates, how members are selethedength
of time that each member serves on a committee iteoms are
brought forward for consideration and action, aod/ h
information is shared with others in key roles

. Calendars or notices showing dates of QAPI committe
meetings
. QAPI committee meeting agendas showing attendegs an

topics addressed
. Reports to the governing body on quality assessprejgcts

and data

. Governing body meeting minutes reflecting the désoon of
QAPI data or projects

. Performance improvement reports showing the restiGAPI
action

. Education and training records on remedial andg&ative
measures

. Assessment tools that contain data elements usedie

planning, outcome management and measurement gigso
toward identified goals

Under the applicable federal regulations and thes laf your
state, many documents may be required to be prddocgurveyors
upon request or in response to a subpoena. Soouengmts may be
protected from access by surveyors in any conggiftpthers may be
protected from access by plaintiff's attorneys adpractice lawsuits.



If a state has a law protecting from disclosurermfation of a
guality assurance, quality assessment or peernweasoenmittee,
surveyors or others could not compel the produatifotiocuments
generated by a committee engagebdadna fide quality improvement
activities. In order for the information to be fgcoted from disclosure,
courts in several states have held that certaimoam but critical
components must be present in the activity. Thugsamns provide
guidance for states without laws protecting recafdsuch activities.

The commonly found required or critical componesfta bona
fide quality improvement process include the following:

. Written bylaws or policies and procedures identifythe role
and responsibility of the person or committee toaw,
evaluate and improve quality, the procedures ttobewed,
when meetings are held, the committee's compositiow
members are selected and how information is shaidother
key individuals;

. Regular, scheduled meetings (e.g., at least glyagach year);

. More or less constant members (e.g., Administriiedical
Director, Director of Nursing, others with the resgibility to
oversee and direct patient care and services);

. Agendas and Meeting minutes;

. Officers

QAPI committee (or subcommittee) discussions, datalysis
or other documents generated by such activity neagrbtected from
disclosure. To be protected from disclosure, chiaive generally
ruled that the documents, data or other materiat toe generated as
part of a formal quality improvement activity orgugeview process.
The formalities of dona fide quality improvement process listed
above must be adhered to.

Documents that are otherwise available outsida®QAPI
process (for example, infection control recordsqu@ generated
outside of the QAPI process will not fall under firetections, even if
reviewed as part of the QAPI process or labeleQABI documents
after the fact. Any document or record that iscHpmlly required by
state law or federal regulations to be producecbanpleted will not
be protected from disclosure to surveyors, ev@natiuced,
completed or reviewed during the QAPI process.



A hospice may choose to disclose to surveyorstmretcertain
data, records or other material that would othesviois protected.
Once disclosed, the protections from further disgte to others may
be considered "waived".

The decision to disclose material that may be pteteshould
be made carefully. It is wise to consult with yaitorney in making
this important decision.
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