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CMS PROPOSED RULE & FEDERAL PILOT PROGRAM
FOCUS ON HEALTH CARE PROVIDERS' EMPLOYEE
CRIMINAL BACKGROUND CHECKS: COULD THERE BE A
NATIONWIDE EMPLOYEE BACKGROUND CHECK
REQUIREMENT?

May, 2006

In May 2005, the Centers for Medicare and Medi&advices
("CMS") released a proposed rule which would reteeHospice
Conditions of Participation ("CoPs") that hospiocasst meet to
participate in the Medicare and Medicaid prograniart of the
proposed rule would set forth a new requirementdating that
hospices obtain a criminal background check fohadlpice and
contract employees prior to employment. Furtheemarpilot
program, applicable to certain health care prowdecluding hospices
in selected states, is currently being implemetdezlaluate national
and state background checks on prospective emayiie direct
access to patientsThe proposed rule and the pilot program evidence
CMS's interest in implementing a national emplolyaekground
check requirement for health care providers inclgdiospices. We
provide a brief overview of the proposed rule amelpilot program
for your review.

l. The Proposed RuleCurrently, there is no federal
statutory requirement that hospices conduct backgt@hecks on
prospective employees. Although, "[m]ost stated many liability

170 Fed. Reg. 30840, 30860 (May 27, 2005).

2 The pilot program was established by Section Fafi@Medicare Prescription Drug, Improvement, Matlernization Act
("MMA") of 2003 (PL 108-173).



insurers require hospices to obtain criminal baskgd checks on
employees? In fact, according to CMS, "[ijn 2002, 39 statequired
criminal background checks for hospice employéeddwever, many
of these programs require background checks omlihfise

employees involved with patient care, or who hawatact with
financial informatior?. The proposed rule would implement a stricter
hospice background check requirement and wouldyapgiospices
nation-wide. The proposed rule states that "h@e$pjanust obtain a
criminal background check aach hospice employee and contracted
employee before employment at the hospfce."

What would this mean for hospices? According to
CMS, the rule would require each hospice to obdacniminal
background check ogach employee, including but not limited to
those employees who have hands-on patient cothase who are
employed in an administrative or maintenance capdatiose who are
volunteers and those who provide services underacti CMS
believes that this is an important safety measupgdtect both
patients and hospicésRelease of the final CoPs is not expected until
spring of 2008.

. The Pilot Program The federal pilot program for
background checks is designed to reduce patiersiesdnd to identify
efficient, effective and economical proceduresdamducting
background checks. CMS selected seven statesttoijpate in the
pilot program. The states represent a mix of ranal urban areas and

% National Hospice and Palliative Care Organizafiotal Comment Letter to CMS on CMS-3844 (Medicard Medicaid
Programs: Hospice Conditions of Participation)y(26, 2005) (hereinafter referred to as "NHPCOt&&).

*70 Fed. Reg. at 30871.

> NHPCO Letter.

® 70 Fed. Reg. at 30893 [emphasis added].
"1d. at 30871.

81d. at 30860.

° The pilot program is applicable to hospices stétie in Alaska, Idaho, Michigan, Nevada and New Mexand is
applicable to hospices in selected counties indi§ and Wisconsin.

19 Pursuant to section 307(g)(5)(A) of the MMA, thaer types of health care providers that are stiltijethe requirements
of the pilot program are as follows: (i) skilledrsing facilities; (ii) nursing facilities; (iii) bme health agencies; (iv) long-
term care hospitals; (v) providers of personal cam@ices; (vi) residential care providers thaaage for, or directly provide,
long-term care services; and (vii) intermediateedacilities for the mentally retarded.



include ethnically and culturally diverse populaso The pilot states
include: Alaska, Idaho, lllinois, Michigan, Nevaddew Mexico and
Wisconsin® The pilot program became fully operational inrbta
2006 and will run until September 2007. Hospiaessaibject to the
requirements of the pilot prograth.The pilot program'’s minimum
requirements, set forth in Section 307 of the MN#e as follows:

. Covered health care providers must conduct
background checks for all direct patient accessl@ysps prior to the
applicant’s employment.

. The applicant must provide a written statement
disclosing any disqualifying information and autlzerthe hospice to
conduct a national and state criminal record chédie applicant
must also provide a set of 10 rolled fingerprints.

. The background check must include a search of
any available registry (including state nurse a@gstries) that would
likely contain disqualifying information about tl@plicant and a
search of state and national criminal history rdsdghrough a 10
rolled fingerprint check, utilizing state criminadcords and the
Integrated Automated Fingerprint Identificationteys of the Federal
Bureau of Investigation.

. The background check may be terminated at any
stage once disqualifying information regarding dpelicant has been
obtained.

. The background check results must only be used
for the purpose of determining suitability of emyiteent.

. Covered providers may not knowingly employ
any direct patient access applicant who has amudlgying
information.

Although there is no current federal statutoryuiegment that
hospices conduct background checks on prospeatiptogees, the
proposed CoPs and the pilot program indicate th&$ & entertaining
the idea of a nationally-mandated federal hospmopleyee
background check requirement. It is importantatenhowever, that



the results of the pilot program will not be reveahwntil after it ends
in September 2007. This, combined with the faat the hospice
CoPs will not be finalized until spring of 2008dinates that hospice
administrators have time to think about their emgpbackground
check policies.

Reinhart Boerner Van Deuren's Hospice and Palliative Care Practice Group serves hospices across the country in a variety of
areas, including: regulatory compliance; survey and certification; accreditation; licensing; HIPAA; cargiver misconduct
investigations; due diligence, mergers and acquisitions and other corporate matters; labor and employment; criminal and
civil investigations by state or federal government agencies; litigation; contracts and daily operational issues.
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