
IRS SUSPENDS NEW CODE SECTION 409A REPORTING AND
WITHHOLDING OBLIGATIONS FOR 2005 

On December 8, 2005, the Internal Revenue Service ("IRS") suspended the
employer and payer reporting and wage withholding requirements for deferred
compensation under Internal Revenue Code ("Code") section 409A for the
2005 calendar year. Notice 2005-94, 2005-52 I.R.B. 1208. The new reporting
and withholding obligations imposed under Code section 409A were discussed
in detail in our September 27, 2005 e-newsletter. This newsletter and others
relating to 409A are available on our Web site at http://www.reinhartlaw.com
under "Executive Compensation-Publications." 

For calendar year 2005, employers are not required to report deferrals of com-
pensation within the meaning of Code section 409A on IRS Form W-2 (in
Box 12, using Code y) or 1099-MISC (in Box 15a). In addition, employers
are not required to report and withhold on amounts includible in gross
income under Code section 409A in 2005. 

The IRS is expected to publish further guidance in the first half of 2006.
Although current reporting requirements are suspended, the IRS may require
employers and payers to file corrected information returns and payee state-
ments for any previously unreported amounts includible in 2005 gross income
under Code section 409A. 

Comment: Employers have until December 31, 2006 to bring plans into com-
pliance with Code section 409A, provided that the plans are operated in good
faith compliance with the law during 2005 and 2006. In its recently issued
proposed regulations, the IRS did not provide guidance on calculating the
amount includible in income under Code section 409A. This issue was
reserved for future guidance, and the IRS should address the amount includi-
ble in income in 2005 in light of the 2005/2006 grace period for compliance. 

Employees and other service providers are required to report deferred compen-
sation includible in gross income under 409A on their tax returns for 2005.
However, the IRS will not assert certain penalties on the service provider for
failing to report such amounts, provided that the service provider reports such
amounts and pays the associated tax in accordance with future IRS guidance.

E - N E W S L E T T E R

R E I N H A R T

ATTORNEYS:

Sherilyn R. Whitmoyer, Chair
John L. Schliesmann
Steven D. Huff
Richard W. Graber
Kristin M. Bergstrom
Denise P. Goergen
Timothy P. Reardon
Bennett E. Choice 
Jennifer R. D'Amato
Gregory A. Storm
Daniel P. Cooper 
Eric P. Hagemeier
Lucien A. Beaudry
Meghan K. Shannon
Susan U. Ladwig
Adam R. Konrad
Carolyn M. McAllister

1000 North Water Street
P.O. Box 2965
Milwaukee, Wisconsin
53201-2965
414-298-1000
800-553-6215 

22 East Mifflin Street
P.O. Box 2018
Madison, Wisconsin
53701-2018
608-229-2200
800-728-6239

Executive Compensation E-News

 



It is expected that future IRS guidance will provide a period of time during
which the service provider may report and pay taxes on amounts includible in
income by reason of Code section 409A. While not subject to penalties if paid
within this time period, interest will still accrue on unpaid taxes. 

Notice 2005-94 does not suspend or change the reporting of Social Security
and Medicare wages applicable to nonqualified deferred compensation plans.
To the extent applicable, employers should continue to report the appropriate
amounts in Boxes 3, 5 and 11 of Form W-2. 

Please contact any of the attorneys on the Reinhart Executive Compensation
Team, or your own Reinhart attorney, if you have questions about the impact
of section 409A and Notice 2005-94 on the reporting and withholding
requirements for your nonqualified deferred compensation plans. 

The Executive Compensation Update is an electronic publication of the law firm of Reinhart
Boerner Van Deuren s.c. and is prepared by attorneys on its Executive Compensation Team.
This publication is intended to afford timely notice to our clients and friends of current events
in executive compensation and to provide general information about executive compensation
issues. It is not intended, nor should it be used, as a substitute for specific legal advice regard-
ing particular factual situations.

Any advice expressed in this writing as to tax matters was neither written nor intended by the
sender or Reinhart Boerner Van Deuren s.c. to be used and cannot be used by any taxpayer for
the purpose of avoiding tax penalties that may be imposed on the taxpayer. If any such tax
advice is made to any person or party other than to our client to whom the advice is directed
and intended, then the advice expressed is being delivered to support the promotion or mar-
keting (by a person other than Reinhart Boerner Van Deuren s.c.) of the transaction or matter
discussed or referenced. Each taxpayer should seek advice based on the taxpayer's particular
circumstances from an independent tax advisor.
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