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l. The I mportance of Under standing the M edicare Appeals
Pr ocess

Given the current emphasis on additional developmezjuests
("ADRs"), whether beneficiary edits, or probe editss particularly
important to understand the hospice appeals prodéss process,
due to the provisions in the Medicare Prescripbong, Improvement
and Modernization Act of 2003, ("MMA") is underggiisome
changes that are also important to understand.

When confronted with an ADR, it is important telimde as
much documentation in support of eligibility ap@ssible. Most of
the probe edits are based on eligibility critena #he six month
prognosis, but others focus on level of care, eiffemeral inpatient or
continuous care. In order to justify the eligityilof the patient or the
level of care, it is important that documentati@endear. CMS's
instructions to fiscal intermediaries for hospidasywn as Regional
Hospice & Home Health Intermediaries ("RHHIs")that they must
deny claims when eligibility is not demonstratedhie documentation,
and it is important for hospices to "paint the pret' to clearly
establish eligibility.

According to consultant Joy Barry, RN, M.Ed., Veeesident
of Weatherbee Resources, Inc., a national hospicsutting firm, it is
important that documentation submitted to RHHIs:



"Iinclude sufficient evidence of why the patientansidered
terminal upon admission to hospice; continuously an
consistently support the terminal prognosis; contdjective
evidence that the patient met the UniPolicy or LMEFD and
contain the certificate of terminal illness or reéifeation
pertinent to the dates of service in question.”

Ms. Barry further states that documentation suteahito
RHHIs should contain vital signs, weights or bodgss
measurements, meal percentages, lab values artdésrabjective
data; provide a picture of the patient's statusftily supports the
terminal prognosis rather than a "snapshot in timet contain
improper corrections such as write-overs, cross antl/or date
changes; include an individualized Plan of Care ashetjuately reflect
recertification discussions at IDT meetings.

IDT documentation should not contain the followplyases
(unless there is clarification and/or supportivgeobve evidence):

"Stable"

"No change"

"Doing well"

“Eating well"

"Slow, progressive decline”
"Appears to be losing weight"

Hospices are encouraged to document carefullyt@obtain
training and expert consultation for hospice séafppropriate. In
preparing appeals, hospices are encouraged torpragammary
letter and to highlight the documentation in thaichl record to
establish eligibility. It is important to rememlteat hospice
providers, in responding to an ADR, are not limitedhe claim
period in question and may submit documentatiosidatof the claim
period to establish eligibility and support theméral prognosis. The
following is a summary of the Medicare appeal psscand revisions
that will be required by the MMA.



[, The Current Medicare Part A Appeal Process.

A. Request for Reconsideratioifhe Medicare Part A
"request for reconsideration” procedure entitlegdividual who is a
party to a payment determination, and who is disfsadl with the
initial determination, to request a reconsideratbsuch
determination. The request for reconsiderationtrbesn writing and
signed, and must include a statement of dissatisfawith the initial
determination. Providers may appeal, if the ulter&bility rests
with them, or if the beneficiary (patient) so auihes. The RHHI
websites include appeal forms, which may be usgelof these
specific forms is not required however. The regtms
reconsideration must be filed within 120 days atfiter RHHI provides
notice of the initial determination.

B. Right to a Hearing Before an Administrative Lawdge
("ALJ"). A hospice provider has a right to a hearing reigg any
initial determination if the following criteria araet: (i) the initial
determination has been reconsidered; (ii) the retguevas a party to
the reconsidered determination; (iii) the requestdris or her
representative has filed a written request foraihg in accordance
with 42 C.F.R. 405.722; and (iv) the amount in congrsy is $100 or
more. A request for an ALJ hearing must be madeim60 days of
receipt of the reconsideration determination.

C. Appeal to the Appeals Councih party that is
dissatisfied with an ALJ hearing decision or witle dismissal of a
hearing request may request review by the Appeals€l. The
Appeals Council will review a case if (i) thereais abuse of discretion
by the ALJ; (ii) there is an error of law; (iii) ¢hactions, findings, or
conclusions of the ALJ are not supported by subistegvidence; or
(iv) there is a broad policy or procedural issus thay affect the
general public interest. Any request for Appeatsiil review must
be filed within 60 days of receipt of notice of tAeJ decision or
dismissal.

D. Court Review A party may obtain a court review of an
Appeals Council decision or an ALJ decision (if tkygpeals Council
does not review the ALJ decision) if the amountontroversy is




$1,000 or more A request for court review may be filed in any
district court of the United States.

[11. Appeal Revisions

A. Transfer of ALJ Responsibility to the Departmeit
Health and Human ServiceIhe MMA calls for the transfer of
responsibility for Medicare ALJ appeals from thectabSecurity
Administration to the Department of Health and Hansrvices
("DHHS") no earlier than July 1, 2005 but no latesn October 1,
2005. This could be one of the most significargrdes in the appeals
process, since currently the percentage of appealsurned at the
SSA is very high. The Office of the Inspector Gahen fact has
complained about this high reversal rate and has be advocate for
the transfer of these duties to DHHS. While thergome concern
about the independent process of the ALJs under ®Hie law does
require that the administrative law judges be ssparom CMS and
report directly to the Secretary of DHHS.

B. Expedited Access to Judicial RevieWwhe MMA
creates a new process whereby beneficiaries, pro/ehd suppliers
may have expedited access to judicial review itageappeals.
Expedited review is available when it is determitteat the Appeals
Council lacks authority to decide a question of @wegulation
relevant to the case; and there is no materiakis$diact in dispute.

C. Revisions to the Appeals Procegssignificant change
in the law, effective October 1, 2004, is that pdevs and suppliers
bringing appeals for Medicare claims will no londper permitted to
introduce new evidence at the ALJ level of reviemlgss they can
show good cause as to why the evidence was nodinted at an
earlier level of review. This is a particularlypartant change to be
aware of, as it will become critical to provide edlidence at the
outset. Up until now, providers have been permhitteintroduce new
evidence at any point in the process and this mstviction is
expected to create a burden on providers introdudinical evidence,
In the event of major claims disputes, provideesearcouraged to
carefully review the appeal procedures.



Fiscal intermediaries and carriers are requirgutdoide
written notice of initial determinations and redeteations, including
the reason for the denial and whether a local na¢deview policy
(LMRP) or local coverage determination (LCD) waglaa. At the
first level appeal, which will now be known as thedetermination”,
there must be a specific reason for the denialiidieg clinical or
scientific evidence. The notices must be writtea manner
calculated to be understood by the beneficiaryis lBhuseful, since
current denials are often very vague and confusiagpnly to
patients but to providers.

Qualified independent contractors ("QICs") wilinate
the second appeal level. These QIC reviewers baeidhdependent”
and must be clinical professionals with certairuresf expertise
germane to claim in question.

D. Prior Determination A significant change allows a
physician or a Medicare beneficiary to obtain adatnation from the
fiscal intermediary before a service is provid&uhile the process
applies to participating physicians and benefiemrit may have some
applicability in the case of hospice if there ic@riainty about the six
month prognosis.

E. Miscellaneous Provisions of Possible Assistdace
Hospices In addition to the law changes listed above plees should
be aware that there are a number of provisionsimgléo provider
education. For example, beginning October 1, 2@04iscal
intermediaries must provide tailored educatiorraining, including
technical assistance, to small providers definetth@se with fewer
than 25 full-time equivalent employees. On thansaate, CMS and
the fiscal intermediaries are required to inclufifequently asked
guestions" on their websites. The MMA also diréck4S to appoint a
Medicare Beneficiary Ombudsman to assist Medicareeficiaries
with requests for information and complaints.

V. Conclusion

The Medicare Hospice Benefit is increasing in teans
utilization and claims dollars. Fiscal intermedkarcan be expected to
edit a certain percentage of these claims andnip®rtant in terms of
protecting beneficiaries' rights to hospice care the fiscal stability



of their organizations, that hospices understardélulations, the
need for careful documentation and the appealsepsoitself.
Hospices should be prepared to advocate for cogdageligible
patients and to back up that advocacy with a alederstanding of
regulations and sound documentation.

Reinhart Boerner Van Deuren's Hospice and Palliative Care Practice Group serves hospices across the country in a variety of
areas, including: regulatory compliance; survey and certification; accreditation; licensing; HIPAA; cargiver misconduct
investigations; due diligence, mergers and acquisitions and other corporate matters; labor and employment; criminal and
civil investigations by state or federal government agencies; litigation; contracts and daily operational issues.
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