REINHART

HOSPICE AND PALLIATIVE CARE PRACTICE GROUP

HOSPICE AND PALLIATIVE
CARE PRACTICE GROUP:

Mary H. Michal, Chair
Linda Dawson

Meg S. L. Pekarske
Matthew K. McManus

22 East Mifflin Street
P.O. Box 2018
Madison, Wisconsin
53701-2018
608-229-2200
800-728-6239

1000 North Water Street
P.O. Box 2965
Milwaukee, Wisconsin
53201-2965
414-298-1000
800-553-6215

CORPORATE COMPLIANCE UPDATE: THE IMPACT OF

PROPOSED CHANGESTO FEDERAL ORGANIZATIONAL

SENTENCING GUIDELINES ON HOSPICE COMPLIANCE
PROGRAMS

March, 2004

The U.S. Organizational Sentencing Guidelines iploa
definition of what constitutes an "effective progr#o prevent and
detect violations of the law." The Sentencing @lirtes
("Guidelines") are used in determining the sentefa@ganizations
convicted of federal crimes and the Department edlith and Human
Services Office of the Inspector General ("OIG"$ helied upon the
Guidelines to define the necessary elements offantee
compliance plan for health care providers, inclgdiospices.

A compliance plan is a health care provider'segyato
establish a culture within the organization thatrpotes prevention,
detection and resolution of instances of conduat do not conform to
federal and state law, especially in the areasanidf and abuse;
federal, state and private payor health care progesmuirements; and
the organization's ethical and business policiete seven elements of
an effective compliance plan, as defined by thed€lines, are:

1. Written standards of conduct and written policied a
procedures.

Development of a compliance team.

Education and training.

Effective lines of communication.

Disciplinary policies that reflect compliance conte
Audit and monitoring procedures.
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6. Investigation and correction of systemic problems.

In October of 2003, the Ad Hoc Advisory Group oe th
Organizational Sentencing Guidelines issued a tepaking
significant recommended changes to the Sentencindetines (the
"Report"). These proposed changes, while theyalyet have the
force of law, will likely be adopted in some formdatherefore impact
on what every hospice should be considering wheaeimenting an
effective compliance plan.

In developing the proposed changes to the Guidglihe Ad
Hoc Advisory Group was greatly impacted by the necerave of
scandals and governmental attempts to addresssbasdals. While
it may appear that Enron, WorldCom and other diuatthat have
dramatically impacted the U.S. economy have litildo with
hospice, the public revelation that the directdrhese sophisticated
organizations were either deliberately overlookanginaware of the
scope and extent of the illegal conduct of thegfamizations serves as
a wake-up call to every corporate board. Recesnts and
legislative responses will likely also influence ®IG's oversight of
health care providers' corporate compliance program

Remembering that the purpose of the Guidelines tsdate a
model for the good "corporate citizen," in lightretent scandals and
legislative/regulatory responses we can expectttiese will be more
focus on empowering compliance officers, encourggaporting up
the chain of command in the case of any potentiaiaiance
problems, conducting adequate training, testingatifeness of and
compliance efforts and ensuring accountabilitydompliance failures
that have been identified. The Ad Hoc Committegdives in
proposing changes to the Guidelines were as follows

* Describe more fully those attributes of successful
compliance programs,

* Respond to the lessons learned from national catpor
scandals over the past two years, and

* Synchronize the Sentencing Guidelines with newridde
legislation and emerging public and private reguhat
requirements.



The Ad Hoc Advisory Group recommended that the saufp
compliance programs be expanded to prevent argtdgblations of
any law, whether criminal or non-criminal, for whithe organization
is or would be liable. Previously, the Guidelinagyeted only
criminal violations.

The Report sets forth six major areas of proposamges:

Culture and responsibility of organizational leasdep.
Effective communication of standards and training.
Monitoring, auditing and evaluation.

Reporting systems.

Accountability and remediation.

Risk assessment.
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1. Culture and responsibility of organizationaldesship

The proposed change to the Guidelines would redbat the
organization actively promote a culture of compdianvith all laws,
that leadership be knowledgeable about the coatahbperation of
the compliance program, and that directors of thexrd be
knowledgeable about the content and operationeo€timpliance
program and exercise reasonable oversight witrectgp
implementation and the effectiveness of the progréamder this
proposed change, the compliance officer be givewnaate resources
with which to implement and operate the compligmagram and
periodically, directly report to the board of dites or a committee of
the board of directors. The board would also logiired to hear
directly from any other person(s) having day-to-dagponsibility for
implementation and operation of the organizationmpliance
program.

2. Effective communication of standards and tranin

Another proposed change is to require organizatiorprovide
effective training that would educate and motivettgployees to
comply with their compliance plan. Monitoring wdutot be
optional, it would be required; and the requiredibwould cover
areas of risk in terms of the sufficiency of manageractices. The
audit must scrutinize adherence to program requrgsnand include



periodic regular evaluation of the effectivenesghef compliance
program.

3. Reporting systems

The proposed change would require implementatah a
publication of reporting mechanisms that encouragerting of
violations without fear of retaliation. An anonyasreporting
mechanism would be required and the issue of cenfidlity for
those reporting potential violations would need¢oconsidered.

4. Accountability and remediation

The proposed change would require organizatiorteki®
action and respond to detected violations. Suspamse would need
to include appropriate disciplinary actions, stepprevent similar
future violations and implementation of appropriatedifications to
the compliance program in order to improve detecéind prevention.

5. Risk assessment

The proposed change would require organizatiomailtar their
compliance program to its business circumstanoaggtermine the
scope and nature of risks on an ongoing basisauodd the results of
risk assessments to influence the design and ingst&tion of its
ongoing compliance program to ensure its effecegsn

It is important to bear in mind that the Repotsderth
recommendationfr change. However, proactive hospices will want
to ask certain questions regarding their existioigpliance plan and
ensure that their boards of directors and manageanerkeenly aware
of the government's current views of compliance @ntcerns
regarding the role of leadership within the orgahan. Following
are questions that should be asked:

1. Culture and responsibility of organizational leasdep.

* |s compliance identified as a priority by top
management?



* Are employees aware of the compliance program and
the responsibility for compliance?

* Are board members familiar with the compliance
program and its implementation and effectiveness?

* Does the compliance officer enjoy a high level of
authority within the hospice?

* Does the compliance officer have access to senior
management?

* Does the compliance officer directly report to board
of directors or a board committee?

* How often does the compliance officer report to the
board regarding implementation and effectiveness of
compliance efforts?

* Are the resources dedicated to compliance efforts
commensurate with the size and complexity of the
hospice?

. Effective communication of standards and training

* Has training been done on the compliance program
annually? Has it been updated?

* Assess the type of training conducted based oritiee
and culture of your hospice.

* |s there documentation to show that every empldwgese
been trained? Including board members?

* |s there specific training on risk areas pertirtengour
hospice?

* Has your training been effective?

. Monitoring, auditing and evaluation

* Does your hospice have a written monitoring plan?

* Does your hospice need or has it had an independent
review of your program?

* Does your hospice have written corrective acti@ng?
* What are your effectiveness measures?
* |s senior management made aware of findings?



4. Reporting systems

* Are whistleblower protections documented and
publicized?

* Are employees aware of how to report compliance
violations?

* Does the organizational culture within your hospice
encourage reporting and support persons making
reports?

* |s there an anonymous mechanism to report violafion

5. Accountability and remediation

* Are compliance violations dealt with consistentlixpe
individuals held accountable? Are disciplinaryi@us
taken at all levels?

* Do you have a policy and procedure in place to eskir
handling of violations? What is the involvement of
senior management and the board in the process?

* Does the procedure include evaluation and modi@oat
of the compliance plan? Are remedial efforts
documented?

6. Risk assessment

* How do you evaluate potential areas of risk?

* Who is involved, is the evaluation documented? How
do you monitor changes in laws and regulations?

* Have your policies and procedures been reviewed and
updated to reflect these changes.

In summary, the hospice's corporate compliance sitanld be
a living, breathing document that is embraced leyethtire
organization, including the board of directors.eT®EO or
administrator of the hospice has a primary obl@atb ensure that the
compliance program is understood and adheredatl latvels within
the organization and to ensure the complianceafhas sufficient
resources and access to leadership to carry ogbtheliance plan.
While the Report is still a recommendation, it pd@s important



guidance to hospices in addressing those compliasues that are
unique to the hospice industry and unique to thevidual hospice
organization.

Hospices are encouraged to update their board nremdgarding
these proposed changes. Hospice compliance affsteruld revisit
the OIG Program Guidance for Hospices and to ajya\selected risk
areas to their individual circumstances. If ybaspice is interested
in additional board or employee compliance trainplgase contact
the author.

Reinhart Boerner Van Deuren's Hospice and Palliative Care Practice Group serves hospices across the country in a variety of
areas, including: regulatory compliance; survey and certification; accreditation; licensing; HIPAA; cargiver misconduct
investigations; due diligence, mergers and acquisitions and other corporate matters; labor and employment; criminal and
civil investigations by state or federal government agencies; litigation; contracts and daily operational issues.
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