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DoOES AMERICAN NEEDLE OPEN THE
DOOR FOR MORE

COMPETITION BETWEEN
SOCCER CLUBS IN THE
UNITED STATES?
CHRISTOPHER E. WARE™*

This article considers whether Major
League Soccer, the United States’ only
first-division men's soccer league, can suc-
cessfully mount a single-entity defense to a
Section 1 claim after American Needle and
explains why American Needle might lead
to more first-division soccer competition.

When potential soccer investors met in the
mid-nineties to revive professional first-
division soccer, they did not want to com-
pete with one another.! They knew the
story of the prior first-division soccer
league in the United States, the North
American Soccer League - too much com-
petition between teams led to imbalanced
rosters with star power concentrated on
teams in major markets (mostly the New
York Cosmos), league receipts that did not
match exploding player salaries,? and short-
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sighted attempts to recoup the owners' invest-
ments through expansions that diluted the fan
base and talent pool.?

So, instead of starting independently-owned
teams in multiple cities to compete for local
affections, players, and sponsorships, the in-
vestors created one company, Major League
Soccer Limited Liability Company (*MLS
LLC”).* The investors then purchased shares
in the single-entity and the active investors'
representatives sat on MLS LLC’s board.’
The Board controlled MLS LLC’s player sala-
ries, allocated players to MLS teams, allo-
cated MLS teams to certain markets, con-
trolled sponsorships. and distributed profits or
losses to MLS LLC’s investors.°

Later, MLS LLC’s investors created a subsidi-
ary, Soccer United Marketing (“SUM”), to
exploit opportunities to market professional
soccer.” SUM manages the commercial rights
to MLS properties, United States Soccer Fed-
eration properties (USSF, in turn, designates
MLS as the only first-division soccer league
in the U.S.), and trademarks of other soccer
entities.® SUM also creates soccer competi-
tions with international teams and enters into
agreements for the broadcast rights to various
competitions.® SUM’s slogan, “One Sport.
One Company,” echoes its investors’ desire to
avoid competing with each other.

But MLS’s investors did not disregard the
benefits that flow from competition. MLS
LLC’s operating agreement allows it to allo-
cate control of local clubs to local investors.*
MLS pays the investor-operators a manage-
ment fee that is connected to revenues raised
by the clubs at a local level, including televi-

sion and radio, ticket sales, stadium con-
cessions, and parking. Investor-operators
“provide exclusive management services”
and are given significant leeway in manag-
ing their teams.”* Specifically, they “hire,
at their own expense and discretion” the
team’s staff, coaches and general manag-
ers.’?  Investor-operators are allowed to
sell their operating rights to other investors,
a necessity for individuals that want the
chance for a fair return on their local in-
vestment in a local club.”

Despite these modifications, when MLS’s
players challenged MLS LLC’s salaries
and player allocations, MLS LLC claimed
that its LLC structure provided a single-
entity defense to Section 1. The district
court agreed based on the League's struc-
ture and because “unlike competition in
most markets, where the value of an enter-
prise would usually be enhanced if its com-
petitors grew weaker, the value of the right
to operate an MLS team would be dimin-
ished . . . by the weaknesses of other teams,
their operators and the league as a
whole.” The players’ focus on aspects of
the investor-operator arrangements were
“unavailing.” “MLS iswhat itis...,” the
court held. “As a single entity, it cannot
?Gonspire or combine with its investors....”*

The First Circuit Court of Appeals partly
disagreed, finding that MLS and its inves-
tors “comprise a hybrid arrangement some-
where between a single company (with or
without wholly owned subsidiaries) and a
cooperative arrangement between existing
competitors.”” MLS won, however, on the
larger issue—the Circuit Court accepted
that the single-entity issue “need not be
answered definitively” because the players
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claim “would have been defeated by the jury's
finding that the market alleged in [the Section
2 portion of the complaint] had not been
proved.”®

The Supreme Court’s American Needle opin-
ion's emphasis on competitive reality and
treatment of the claim that NFL Properties is a
single-entity suggests that the First Circuit's
instincts were correct: MLS/SUM agreements
with or between their investor-operators can-
not avoid Section 1 scrutiny.

After American Needle a court that looks at
MLS’s investor-operator “hybrid” structure
must look to “competitive reality” to decide
whether the structure joins together
“independent centers of decision-making” not
simply the form of ownership, corporate
structure or contracts.™

Contrary to the district court’s holding in Fra-
ser, MLS LLC’s single-entity form is not de-
terminative. “An ongoing 8 1 violation can-
not evade § 1 scrutiny simply by giving the
ongoing violation a name and a label.”®
“Agreements made within a firm can consti-
tute concerted action covered by § 1 when the
parties to the agreement act on interests sepa-
rate from the firm itself, and the intrafirm
agreements may simply be a formalistic shell
for ongoing concerted action.” The Court
directly refuted the idea that the need to coop-
erate to produce a soccer game immunizes
other agreements.  “[E]ven if leaguewide
agreements are necessary to produce football,
it does not follow that concerted activity in
marketing intellectual property is necessary to
produce football.”* MLS investor-operators’
commonality of interests in League success

and sharing of profits and losses with other
members are not determinative either.
Commonality of interests “exist[] in every
cartel” and if sharing “in profits or losses
from a venture meant that the venture was
immune from § 1, then any cartel could
evade the antitrust law simply by creating a
joint venture to serve as the exclusive seller
of their competing products.”*

American Needle opens the door for chal-
lenges to MLS LLC and SUM’s dominance
of professional soccer in the United States.
Other professional soccer clubs, leagues
and suppliers can now challenge MLS/
SUM agreements that impede opportunities
to secure stadia, broadcast rights, games,
official sanctioning or players** with the
knowledge that such agreements are cov-
ered by 8 1. It is difficult to envision how
MLS LLC’s or SUM’s investors could beat
back challenges by arguing that agree-
ments that restrict competition between
investors are per se legal agreements be-
tween single-entities. The factors that were
decisive in the district court’s Fraser deci-
sion - e.g., centralized structure and com-
monality of interests - could not convince
the Supreme Court to immunize NFL Prop-
erties from Section 1 scrutiny, while the
Supreme Court’s description of single-
entities made up of parties that “act on
separate interests” could serve as a descrip-
tion of MLS’s investor-operator agree-
ments.

The relevant question then is how to ana-
lyze whether a particular MLS LLC/SUM
agreement is an unreasonable “restraint of
trade.” In the sports league context, the
easier way to frame the question is does the
agreement reduce opportunities for fans to
watch games (output) more than it helps
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the League jointly produce games that fans
want to watch (efficiency)?%

When output is considered, there is a strong
argument that the MLS investors’ agreements
as to League structure were and still are rea-
sonable. Those agreements increased oppor-
tunities to watch first-division soccer in the
U.S. because no opportunities existed when
the soccer investors created MLS in the
1990s. Likewise, numerous MLS LLC agree-
ments that govern core league functions - e.g.,
the Commissioner’s purchase of paper, agree-
ments regarding rules for handing out red
cards or the announcement that a team will
follow a set schedule that fans can rely upon -
assist the investor-operator’s ability to offer a
joint product that fans can and want to watch.

But MLS/SUM agreements could decrease
fans opportunity to watch first-division soccer
games in the future by restricting opportuni-
ties for non-MLS clubs to compete as first-
division soccer teams. There are two other
men’s professional soccer leagues in the
United States, the new North American Soc-
cer League and the United Soccer League.”
NASL and USL second-division teams are not
in small out of the way cities that could never
support a first division or MLS team. St.
Louis, Miami, Baltimore, and Minneapolis
have second division teams - but no MLS
team.  Other current second-division cities
(e.g., Miami and Tampa Bay) used to have
first-division MLS teams. And MLS recently
decided to swallow up other second-division
teams by expanding to Montreal, Vancouver,
and Portland.”’

MLS LLC might not be able to expand its

way out of competing with lower-division
teams for soccer fans forever. After all, it
cost Portland’s newest MLS LLC investor
$40 million to join MLS and the City of
Portland $85 million dollars to build a sta-
dium that met MLS’s requirements.”®
Since MLS payrolls hover around 3 million
dollars per team,” a competitive Baltimore,
Minneapolis, or St. Louis club could pay
quality players for years without exceeding
MLS’s entry costs, and, unlike the profes-
sional football teams in those cities that
must participate in the NFL’s league sched-
ule to reach a competitive championship
game, soccer teams in Baltimore, Minnea-
polis, and St. Louis have potential high-
level opponents outside of the MLS league
structure.®

How a court will weigh the various hypo-
thetical arguments concerning whether
MLS/SUM agreements limit output of
first-division soccer or are necessary to
produce first-division soccer is impossible
to predict. Still, the need to weigh output
and efficiency, instead of only looking at
corporate structure or commonality of in-
terests, should reduce the possibility of
agreements that bar other soccer clubs or
leagues from competing at the first-
division level. That is potentially bad news
for MLS LLC and SUM, but potentially
good news for soccer fans.

END NOTES:

e Christopher E. Ware is co-chair of the
White Collar Litigation and Corporate
Compliance group and a member of the
Product Distribution and Franchise Team
at Reinhart Boerner Van Deuren.
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CASES TO WATCH
DECISIONS OF INTEREST

SUZANNE L. WAHL*

Significant Recent Decisions

Trade Association Cases

Starr v. Sony BMG Music Entertainment,
592 F.3d 314 (2d Cir. 2010). Plaintiffs al-
leged that digital music sellers had con-
spired to fix prices for digital music
through a pair of joint ventures and the Re-
cording Industry Association of America
(“RIAA”), a trade association. The Second
Circuit reversed the Southern District of
New York’s dismissal of the complaint and
found that the complaint met Twombly
standards.

Starr is interesting as the Second Circuit
rejected many of the defendants” Twombly
arguments, finding, for example, that a
plaintiff does not have to allege facts that
“tend to exclude independent self-
interested conduct as an explanation for
defendants’ parallel behavior” but only
“enough factual matter (taken as true) to
suggest that an agreement was made.” In
finding that the plaintiffs had met
Twombly, the court accepted as true that
the RIAA “provided a forum and means
through which defendants could communi-
cate about pricing, terms and use restric-
tions.” 1d. at 318.

Sports Cases
Race Tires America, Inc. v. Hoosier Racing

Tire Corp., 614 F.3d 57 (3d Cir. 2010).
Confronted with a sanctioning body’s
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